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PROTECTING THE AMERICAN DREAM (PART 
III): ADVANCING AND IMPROVING THE FAIR 
HOUSING ACT ON THE 5-YEAR ANNIVER- 
SARY OF HURRICANE KATRINA 


THURSDAY, JULY 29, 2010 

House of Representatives, 

Subcommittee on the Constitution, 

Civil Rights, and Civil Liberties, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:18 p.m., in room 
2141, Rayburn House Office Building, the Honorable Jerrold Nad- 
ler (Chairman of the Subcommittee) presiding. 

Present: Representatives Nadler, Conyers, Sensenbrenner, King 
and Franks. 

Staff Present: (Majority) David Lachmann, Subcommittee Chief 
of Staff; Kanya Bennett, Counsel; and Paul Taylor, Minority Coun- 
sel. 

Mr. Nadler. This hearing of the Subcommittee on the Constitu- 
tion, Civil Rights, and Civil Liberties will come to order. 

I will begin by recognizing myself for a statement. Today the 
Subcommittee on the Constitution, Civil Rights, and Civil Liberties 
holds its third in a series of hearings examining the Fair Housing 
Act. The hearing today will examine current fair housing issues in 
the context of the aftermath of Hurricanes Katrina and Rita. 

In the 5 years since the City of New Orleans was devastated by 
Hurricane Katrina, we have watched that city try to rebuild, and 
have had the opportunity to witness the struggles of its citizens as 
they try to rebuild their lives and communities. Some of the hard- 
ships were a result of a natural disaster of historic proportions. But 
as is often the case, the devastation wrought by natural forces was 
compounded by human activity. 

One important area was housing. For the displaced, whether 
homeowners or renters, discrimination made it more difficult for 
them to return to their homes and get on with their lives. In St. 
Bernard Parish, the local government engaged in a variety of ac- 
tions to prevent African Americans from taking up residence. One 
ordinance outlawed single-family home rentals to anyone other 
than blood relatives. The parish repealed the law when the Greater 
New Orleans Fair Housing Action Center brought suit. 

In September 2008, the parish tried again, this time imposing a 
building moratorium on the construction of apartments with five or 
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more units in response to a developer’s proposal to build new 
apartment complexes with 70 percent of the units set aside for low- 
income renters. In March of last year, the United States District 
Court for the Eastern District of Louisiana found that, “the parish 
and the council’s intent in enacting and continuing the moratorium 
is and was racially discriminatory and, as such, defendants have 
violated the Fair Housing Act.” 

In other instances, websites with names like 
www.Katrinahousing.org allowed ads to be posted with messages 
like, “I would love to house a single mom with one child. Not racist, 
but White only,” or, “Not to sound like a racist, but because we 
want to make things more understandable for our younger child, 
we would like to house White children,” and “Prefer White Catholic 
family, children.” 

Had these ads appeared in the newspaper, the publisher, in addi- 
tion to the advertiser would have been found to have violated the 
Fair Housing Act. Because of a provision in the Communications 
Decency Act, these Internet publishers were protected. 

Post-Katrina reconstruction efforts have also used Federal funds 
in a discriminatory manner. For example the Road Home Program, 
run by the Louisiana Recovery Authority using funds appropriated 
by Congress through the Community Development Block Grant 
Disaster Recovery Grant funds and administered by HUD, devised 
a formula for determining the amount of assistance to homeowners 
that had the effect of providing smaller grants to homeowners in 
African American neighborhoods than to homeowners in White 
neighborhoods with similar homes. The formula devised by the 
Louisiana Recovery Authority in consultation with and with the ap- 
proval of HUD provided homeowners with the lesser of the pre- 
storm value of the home or the cost of repairing a home. After con- 
trolling for conditions found in quality homes in African American 
communities were valued at much lower amounts than homes in 
White communities. The resulting disparity, especially when the 
value of the home is less than the repair costs, which do not vary 
from neighborhood to neighborhood, has had the effect of discrimi- 
nating the allocation of the funds on the basis of race. 

It would be unfair to single out Louisiana and that is not the 
purpose of this hearing. Discrimination exists, and our prior hear- 
ings have documented that it is still all too common in housing 
rentals, sales and financing around the country. While the after- 
math of Katrina brings many of these issues into higher relief, 
none of what happened there is by any means unique to that part 
of the country. As a result of the information we have gathered at 
these hearings, I plan to introduce legislation when Congress re- 
turns in September — this is beginning to make real that we are 
going to be out of here next week — when Congress returns in Sep- 
tember to update the Fair Housing Act to address emerging issues 
and to ensure that the act provides the tools necessary to protect 
the right of every American to a decent place to live, free from dis- 
crimination. 

I want to note that the Fair Housing Act passed the same year 
that the distinguished Chairman of the full Committee joined the 
House of Representatives and joined the Committee. He has always 
been a vigorous champion of civil rights, and I look forward to 
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working with him as we continue the efforts to ensure fair housing 
rights for all. 

I yield back the balance of my time. 

I now recognize the distinguished Ranking Member of the Sub- 
committee. 

Mr. Sensenbrenner. Thank you, Mr. Chairman. 

The purpose of this hearing is to explore potential gaps in the 
fair housing laws that some argue were exposed by events fol- 
lowing the devastation caused by Hurricane Katrina in 2005. 

Whatever Congress may decide about the merits of those argu- 
ments, it should make such a decision having more complete un- 
derstanding of the role dysfunctional layers of bureaucracy had on 
the availability of housing and other resources. 

Congress should also reject the use of litigation that relies on the 
Justice Department’s assertion of legal theories but go beyond 
those that are authorized by statute. 

As I have mentioned in previous hearings on similar topics, one 
such theory involves what are called disparate impact claims. The 
Obama Justice Department has made it clear that it intends to fol- 
low the Clinton administration and file more of such claims. Dis- 
parate impact lawsuits challenge practices that lead to statistically 
worse results for a particular group relative to other groups with- 
out alleging that the practice is actually discriminatory in its 
terms, design, or application. That is, disparate impact lawsuits 
claim there is discrimination when there often is no discrimination 
at all under any reasonable definition of that term. 

The abuse of the disparate impact theory in courts has real-world 
consequences. There were many pressures on mortgage lenders to 
relax the standards under which loans were extended in the 1990’s, 
but one factor was the Clinton administration Justice Department’s 
aggressive pursuit of disparate impact claims in which it sought to 
prosecute entities whose mortgage lending practices did not inten- 
tionally discriminate but only had a disparate impact on one group 
or another. 

In 1998, for example, Clinton administration Housing Secretary 
Andrew Cuomo announced the results of a Federal lawsuit settle- 
ment in which a bank was forced to extend $2 billion in loans to 
people who posed a poor credit risk. Secretary Cuomo even admit- 
ted during a press conference televised on C-SPAN that the $2.1 
billion lending amount in the mortgages will be a higher risk, and 
I am sure there will be a higher default rate on these mortgages 
than on the rest of the portfolio, unquote. 

A leading article published in the Banking Law Journal at the 
time made it clear that lenders relying on written standards and 
criteria in making decisions as to whether to grant a residential 
mortgage loan application run the risk of exposure to liability 
under the civil rights law doctrine known as disparate impact anal- 
ysis. Several underwriting guidelines that are fairly common 
throughout the mortgage lending industry are at risk of disparate 
impact analysis, including creditworthiness standards. 

These lawsuits pressured lenders to bend traditional and time- 
tested accounting rules and extend more mortgages to many who 
couldn’t afford them. These relaxed lending standards are now 
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widely regarded as being a prime cause of the current financial cri- 
sis. 

Even The Washington Post editorialized that the problem with 
the U.S. economy has been the government’s failure to control sys- 
temic risk that the government itself helped to create. We are not 
witnesses to a crisis of the free market but a crisis of distorted 
markets. Government helped make mortgages a purportedly sure 
thing in the first place, unquote. 

As one economist wrote recently in The Wall Street Journal in 
addressing housing policy, “political leaders must face up to the ac- 
tual causes of the crisis, not fictitious causes that fit political agen- 
das and election strategies.” 

In our efforts to enforce the Nation’s housing laws, I hope we 
don’t repeat past mistakes. And I look forward to all of our wit- 
nesses today and yield back the balance of my time. 

Mr. Nadler. I thank the gentleman. 

I now recognize for 5 minutes the distinguished Chairman of the 
full Committee. 

Mr. Conyers. Thank you. Chairman Nadler. 

And thank you, too, Jim Sensenbrenner, the former Chairman of 
the Committee. We appreciate your concern about disparate impact 
lawsuits. 

But I asked our counsel if the Chairman of the Committee had 
mentioned that, and he did not mention it one time. Unfortunately, 
I wasn’t going to mention it either, until you mentioned it. 

And so I’m going to take another look at the case you make for 
not bringing them. Unfortunately, the Department of Justice is 
bringing those cases. The question I asked the other counsel here 
on the Committee was, were any of these kinds of suits brought 
during the previous Administration? And they’re researching it 
now. So I will be happy to — the answer is no, that they did not. 

So in the spirit that moved our Committee yesterday to break 
the crack cocaine disparity problem, which I congratulate you on, 
I would like to join you in working on some resolution of this prob- 
lem. 

Mr. Sensenbrenner. If the gentleman would yield? 

Mr. Conyers. Yes, sir, I will. 

Mr. Sensenbrenner. Well, I am certainly looking forward to 
what your proposal is, and we may have a counterproposal. 

Mr. Conyers. Well, I don’t have any proposal. I am looking at 
it because you are complaining about it. 

Mr. Sensenbrenner. Maybe my complaint is legitimate. 

Mr. Conyers. So, returning, Mr. Chairman, and Committee, to 
my own statement, I regret that 5 years after Hurricane Katrina, 
we’re still considering what went wrong. And not only what went 
wrong but what continues to go wrong. 

This isn’t a historical examination. Katrina is still very visible, 
its effects. And I am looking forward to the witnesses enlightening 
us on that particular area, not just what mistakes were made, but 
what needs to be done now. 

Now we all knew that when the President told Federal Emer- 
gency Management Chief Michael Brown the classic phrase, 
“Brownie, you’re doing a heck of a job,” it was the biggest incorrect 
assessment of one of his people in the Administration of maybe all 
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time. The compliment would still be premature because 5 years 
later, we can’t point to what’s going right with the government’s re- 
sponse to Katrina. 

So I commend the Committee for getting to the bottom or still 
exploring this. This may not be the last hearing, as a matter of 
fact, the way things are going. 

So the questions outstanding are, how did the government bun- 
gle this response to Katrina? And why does it take 5 years later 
still trying to get our acts together? There were 1,464 deaths offi- 
cially reported as a result of Hurricane Katrina, 1,464; children left 
parentless, the sick without medical attention, the elderly without 
assistance, homes damaged and buildings destroyed. 

We hope that we will hear about the pain of displacement, of 
how this displacement was made worse because of clearly discrimi- 
natory behavior in violation of the Fair Housing Act, not just by 
perpetrators, citizens, but by the government itself. Post-Katrina 
year four, when FEMA ended its temporary housing assistance pro- 
gram, 3,450 households were still in need of long-term housing. 
Today, New Orleans is missing approximately 92,000 of its pre- 
Katrina residents. So I have asked that a study be done — a sum- 
mary study was put together just today a few hours ago of how our 
former colleague, the Governor of Louisiana, Governor Jindal, has 
been handling the matter. 

And here’s the background that I would like to lay before the 
Committee and the witnesses for their examination and disposi- 
tion. First was his response to President Obama’s Joint Session ad- 
dress to the Congress on February 24, 2009. He described being in 
the office of Sheriff Harry Lee during Katrina and hearing him 
yelling into the phone at a government bureaucrat who was refus- 
ing to let him send volunteer boats out to rescue stranded storm 
victims because they didn’t have the necessary permits. Jindal said 
he told Lee, that’s ridiculous, prompting Lee to tell the bureaucrat 
that the rescue effort would go ahead, and he or she could arrest 
both Lee and Jindal. But now a Jindal spokesman has admitted, 
in reality, Jindal was overheard talking about the episode to some- 
one else by phone days later. Just when we were about to give him 
some credit, it turns out that it might not be deserved. I have got 
a Web site and documents for all of these examples. 

Who doesn’t know that it was the Governor of Louisiana that re- 
jected Federal assistance for Katrina and in the same speech deliv- 
ered for our conservative party, the response on February 24, 2009, 
to President Obama’s address to a Joint Session of Congress? And 
then, as his response as spokesman, he called the President’s eco- 
nomic stimulus plan irresponsible and argued against government 
intervention. He used Hurricane Katrina to warn against govern- 
ment solutions to the economic crisis. And here’s what he said: 
Today in Washington, some are promising that government will 
rescue us from the economic storms raging about us. This is Jindal. 
Those of us who lived through Hurricane Katrina, we have our 
doubts. 

I will now refer to how the Governor made clear, based on his 
rejection of Federal assistance for Katrina but the acceptance of 
Federal assistance for the British Petroleum oil spill. On April 29, 
2010, the same Governor Bobby Jindal asked Federal authorities 
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to grant funding for Louisiana National Guard members joining the 
multi-agency response to the offshore oil spill. Here’s what he said: 
The National Guard will provide security, medical capabilities, en- 
gineers and communication support in response to this threat. 

I only have a few more comments about the Governor of this 
State, currently the Governor. Governor Jindal vetoed a bill that 
both Houses of Louisiana’s legislature unanimously passed which 
would have created a statewide federally funded agency to address 
homelessness. Governor Jindal rejected a nearly $100 million un- 
employment insurance funding from the Federal Government, ruin- 
ing over 25,000 unemployed residents’ lives and prevented them 
from receiving unemployment compensation insurance. 

Governor Jindal claimed that the Federal Government is “the 
problem” and “cannot be trusted,” which I think is totally unhelpful 
when the one time he’s praising the Federal Government, another 
time he’s not taking Federal funds, and another time he’s telling 
us how untrustworthy the same Federal Government that is send- 
ing him money is. 

And finally, one last point about the Governor of a State who 
knows the potential impacts of natural disasters as well as any. 
Governor Jindal mocked President Obama and his Administration 
for its funding of what he called “something called volcano moni- 
toring,” which he sees as a very bad and useless activity. 

And now we come to the present Administration. Public con- 
fidence in the Obama administration’s handling of the British Pe- 
troleum oil spill gets him very poor ratings. 

The Obama administration enforced the July 1, 2009, deadline 
by which people were forced to leave FEMA temporary housing, 
even though it was clear that they could not afford to restore their 
homes or have the resources to find other housing. 

After Katrina resulted in a shortage of drywall, the Federal Con- 
sumer Product Safety Commission failed to prevent the usage in 
Louisiana of Chinese drywall that is known to cause serious health 
problems. 

The present Administration, in displacing these temporary hous- 
ing residents, failed to implement the United Nations’ guiding prin- 
ciples on internal displacement, namely a human rights policy that 
has for several years guided our government in providing tem- 
porary and permanent homes for people in foreign countries who 
become displaced by earthquakes, typhoons and flooding and imple- 
menting, instead, a far harsher and callous policy on those in his 
own country. 

This Administration continues the previous Administration of 
breaking international law by demolishing public housing, thereby 
preventing displaced, low-income, largely minority residents from 
returning back to New Orleans. 

And under the current Administration and during a time of ex- 
tremely high unemployment, people who are jobless can’t partici- 
pate in the Administration’s trial loan modification program. So 
there’s a need for increased HUD accountability post-Katrina. 

Louisiana’s Road Home program is stifling African American 
New Orleans homeowners’ rebuilding efforts, as the African Amer- 
ican Road Home participants are finding their recovery is limited 
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to the depressed values of their pre-storm segregated housing in- 
stead of the actual cost of repair. 

So the Chairman of the Committee has raised a number of issues 
that I join in with him in raising. 

And I would like to point out that, with his approval, we called 
the Secretary of HUD, Mr. Donovan, to suggest that he come. He 
was unable to respond. His schedule wouldn’t allow him to come. 
But he sent instead attorney Renae Campbell, who is here instead 
of the Secretary, and we appreciate her presence. She is a special 
assistant in his department, working on these kinds of matters. 
She is special assistant to the general deputy assistant secretary 
for the Office of Fair Housing and Equal Opportunity in HUD, Mr. 
Bryan Greene. She has been with HUD since 2002, and she has 
been in this position for a year and a half. I welcome her presence. 

And I thank the Chairman for his generous relinquishing of time 
for me to make this statement. 

Mr. Nadler. I thank the gentleman. 

Without objection, all Members will have 5 legislative days to 
submit opening statements for the record. 

And without objection, the Chair will be authorized to declare re- 
cesses of the hearing. 

We will now turn to our panel of witnesses. 

We have four witnesses. James Perry is the executive director of 
the Greater New Orleans Fair Housing Action Center. Mr. Perry 
also serves on The Board of Directors, National Fair Housing Alli- 
ance, the National Low-Income Housing Coalition, the Gulf Coast 
Fair Housing Center and chairs the Louisiana Housing Alliance’s 
Board of Directors. He holds a bachelors degree in political science 
from the University of New Orleans and a J.D. from Loyola Univer- 
sity School of Law. 

Daniel Rothschild is the managing director of the Mercatus Cen- 
ter’s State and Local Policy Project, where he coordinates Mercatus 
research on State and local economic policy and directs the Gulf 
Coast Recovery Project, previously managing international eco- 
nomic development programs at the Mercatus Center. He earned 
his BA in history from Grinnell, his M.A. in modern British history 
from the University of Manchester, and his master, in public policy 
from the Gerald Ford School of Public Policy at the University of 
Michigan. 

Reilly Morse is the co-director of housing policy at the Mis- 
sissippi Center for Justice Katrina Recovery Office in Biloxi. Mr. 
Morse is a former assistant municipal judge and prosecutor in the 
City of Gulfport. He is also a member of the Affordable Housing 
Committee of the Governor’s Recovery Commission and the Har- 
rison County Recovery Committee. He is a graduate of the Univer- 
sity of Mississippi School of Law and Millsaps College. 

Professor Stacy Seicshnaydre is the William Christovich Asso- 
ciate Professor of Law and director of the Civil Litigation Clinic at 
Tulane University Law School. Following law school, she clerked 
for the Honorable W. Eugene Davis of the U.S. Eifth Circuit Court 
of Appeals. In 1995, she served as the first executive director of the 
Greater New Orleans Eair Housing Action Center and became the 
organization’s general counsel in 2001. She began teaching as an 
adjunct faculty member at Tulane Law School in 1998. Ms. 
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Seicshnaydre earned her B.A. from the University of Notre Dame 
and a law degree magna cum laude from Tulane. 

I am pleased to welcome all of you. Your written statements in 
their entirety will he made a part of the record. I would ask you 
to try to summarize your testimony in 5 minutes. To help you stay 
within that time, there is a timing light at the table. When 1 
minute remains, the light will switch from green to yellow, and 
then red when 5 minutes are up. 

Before we begin, it’s customary for the Committee to swear in its 
witnesses. If you would please stand and raise your right hand to 
take the oath. 

[Witnesses sworn.] 

Mr. Nadler. Let the record reflect that the witnesses answered 
in the affirmative. You may be seated. 

Mr. Nadler. I will begin by recognizing for 5 minutes Mr. Perry. 

TESTIMONY OF JAMES PERRY, EXECUTIVE DIRECTOR, 

GREATER NEW ORLEANS FAIR HOUSING ACTION CENTER 

Mr. Perry. Chairman, thank you for this opportunity. 

And thank you. Representative Conyers. 

My name is James Perry, and I serve as executive director of the 
Greater New Orleans Fair Housing Action Center. In 1 month, we 
will commemorate the fifth anniversary of Hurricane Katrina. Un- 
fortunately, in the 5 years since Hurricane Katrina has hit, you 
will find that our recovery in New Orleans is not complete. And 
consistently, you will find that there are a few groups of people 
who have had a more difficult time in that process: People with dis- 
abilities, families with children, low-income families and people of 
color have had an extremely difficult time. Inconsistently, housing 
discrimination has been a factor, but regretfully the thing that’s 
been different since Hurricane Katrina is that in addition to indi- 
vidual landlords and apartment complexes engaging in discrimina- 
tion, it’s been the acts of government entities and government bod- 
ies that’s made it extremely difficult for people to recover. 

One specific example is the action of the Louisiana Road Home 
program. It’s a program that was established to assist people in 
their recovery. When insurance companies didn’t pay enough 
money to folks trying to recover, the Road Home program was sup- 
posed to step in and bridge the gap. We found in examining the 
Road Home program that its formula was discriminatory. The pro- 
gram made payments based on the value of a person’s home. And 
so based on the historic pattern of segregation in the City of New 
Orleans, if you had two identical homes, one in a White neighbor- 
hood and one in an African American neighborhood, that sustained 
the exact same damage, the home in the White neighborhood gen- 
erally got more money because it was worth more than the African 
American home. And so the result has been that consistently thou- 
sands and thousands of African American homeowners have gotten 
less money under the Louisiana Road Home program. We estimate 
that it is as many as 20,000 homeowners who have been shorted 
by the program. 

Now, of course, one of the problems is that this is a program that 
is a Louisiana State program. The State of Louisiana gets funding 
from the United States of America. In fact, it receives Community 
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Development Block Grant funding. Under that funding formula, it’s 
required to affirmatively further fair housing in its efforts, and it 
has failed to do that. 

In addition, the program is monitored and in some ways man- 
aged by the U.S. Department of HUD. So HUD plays a key role in 
what’s happened in that program and its failure to citizens in the 
City of New Orleans. 

In addition, many folks have read about litigation in St. Bernard 
Parish that my organization is engaged in. St. Bernard Parish 
passed an ordinance that made it almost impossible for African 
American residents to live in the parish. It passed what was called 
the blood-relative ordinance and said that in order to rent a single- 
family home in the parish, you had to be a relative by blood to the 
owner of the home. St. Bernard Parish is a parish that is a major- 
ity White; 93 percent of the homes in St. Bernard Parish are owned 
by White homeowners. The result has been that it was almost im- 
possible for Black, Latino and Vietnamese homeowners to find 
housing in St. Bernard Parish. 

My organization filed suit against the parish and forced them to 
overturn that ordinance. But shortly afterwards, St. Bernard Par- 
ish passed an additional ordinance that continued to make it very 
difficult. So over the course of the 5 years since Hurricane Katrina, 
we’ve been in litigation with St. Bernard Parish at almost every 
single point in an effort to ensure that there were equal housing 
opportunities. Again, this is a community that receives Federal 
funding. There’s no way that this community should be allowed to 
engage in these discriminatory acts, particularly to make them part 
of the actual law. 

You will find in my written testimony a number of examples of 
circumstances where government entities, where State and local 
government entities have engaged in actual discrimination, and 
you will even find circumstances where the U.S. Department of 
HUD was involved or played some very significant role in the dis- 
criminatory activities that happened. 

As we approach the 5-year anniversary of Hurricane Katrina, 
there is one last opportunity for us to make sure that the Gulf 
Coast is rebuilt in an equitable fashion, but it requires a reconsid- 
eration of fair housing laws and a reconsideration of the govern- 
ment’s commitment to the City of New Orleans. 

And so I ask the Members of this Committee to reconsider the 
Federal Fair Housing Act and to reconsider regulations dealing 
with affirmatively furthering fair housing. The true teeth in the af- 
firmatively furthering fair housing provisions and regulations 
would give a real opportunity to people attempting to recover in 
New Orleans and would also be key to lending, fair lending and 
fair housing practices across the Nation. Thank you very much. 

[The prepared statement of Mr. Perry follows:] 
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Testimony of James Perry 

Executive Director of llte Greater New Orleans Fair Housing Action Center 
Presenteil to the Subcommittee on Constitution, Civil Rights, and Civil Liberties of the 
House Committee on the Judiciary 
Thursday, July 29, 2010 

Introduction 

Chairman Nadler, Ranking Member Sensenbrenner. and members of tlte Committee, 
thank you for the opportunity to testify regarding fair housing and the 5th Anniversary of 
Hurricane Katrina My names is James Perry I serve as Executive Director of the Greater New 
Orleans Fair Housing Action Center (GNOFH AC) GNOFHAC is a private, non-profit civil 
rights organization established In 1995 to eradicate housing discrimination in the greater New 
Orleans area Through education, investigation, and enforcement activities, GNOFHAC 
promotes equal opportunity in all housing transactions, including rental, sales, lending, and 
insurance, GNOFH.AC is dedicated to fighting housing discrimination not only because it is 
illegal, but also because it is a divisive force that perpetuates poverty, segregation, ignorance, 
fear, and hatred 1 also serve as President of the Louisiana Housing Alliance, a statewide 
coalition of housing advocates, non-profit housing providers, homeless service providers. 


Greater New Orleans fait llousing .Aeuaii Center -uww giiornirlinusing orit- sn4-5Vt.-2l(iO 
4114 South Jefferson Dans Parkw.TV- New Orleam LAfntlV 
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advocacy organizations and local housing coalitions. We work to insure adequate affordable and 
low-income housing opportunities in Louisiana. 

August 29, 2010 will be the fifth anniversary of Hurricane Katrina. Five years ago, 
America’s Gulf Coast was decimated by the Hurricane and hundreds of thousands of residents 
were displaced. Each day since August 29th, Gulf Coast residents have struggled to rebuild and 
reclaim their lives. Regretfully, people with disabilities, families with children, low-income 
families and people of color have been confronted with shocking barriers that have slowed and in 
some cases, completely thwarted their recovery. 

Many of us are familiar with the typical stories of landlords, realtors and lenders engaging 
in individual acts of discrimination. While these problems certainly persist along America’s Gulf 
Coast, a disconcerting trend has developed. The most egregious cases of discrimination have 
been perpetrated by government actors entrusted to serve the very communities that they have 
discriminated against, from Louisiana’s HUD approved discriminatory Road Home program to 
St. Bernard Parish’s rental ordinance essentially banning black renters and on to FEMA’s disaster 
resource website featuring discriminatory housing advertisements; government policies and 
actions that have stunted recovery for scores of thousands of Gulf Coast residents. 


( jreator New Orlemis Fasr Housing Action Center - ww^v.gnofairliousiijg.oig - 504-596-2100 
404 Soutli Jefferson Daras Parkway, New^ Oiieam. L.f\ 70119 
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Road Home Program 

In the days and weeks after Hurricane Katrina, it become painfully obvious that the 
insurance industry was going to fall woefully short of its responsibility to homeowners. As a 
result, the Road Home program was created to assist Louisiana homeowners affected by 
Hurricanes Katrina or Rita in rebuilding their homes.' Congress allocated more than $11 billion 
in Community Development Block Grant funding to the program.^ Since the program’s 
inception, nearly 230,000 people have applied for assistance.' The CDBG program funding 
required that the Road Home Program not only refrain from discrimination, but go a step further 
by affirmatively furthering fair housing. 

Regrettably, racial disparities in the Road Home program have caused the program to fail 
thousands of New Orleans African-American homeowners in their efforts to rebuild their homes. 
Rather than a Road Home, many black homeowners have found a road leading to despair, 
inequity and discrimination. 

The program’s failure relates to a fundamental flaw in its design: the United States 
Department of Housing and Urban Development (HUD) and the Louisiana Recovery Authority 
(LRA) created a recovery program that links housing assistance to the depressed values of black 
families’ pre-storm segregated housing. Under the terms of the Road Home Program, rebuilding 
grants are calculated based on the /owcr of two figures: the pre-storm market value of the home, 


: h ttn: // www.r oad 2ia.ora/a h out-us /def atilt. him 

2 http://news.newamerjcamedia.orq/news/view articie.h tmi? 
article !ri =nh4e1 e46haBfi8c4509e5 1 oa73t380nh7 

3 http: //www.road2la.ora/defauit.htm 

(iieaterNew Orfemis Fair Housing Action Center - www.girofidrliousmg.oig - .SO t -396-2100 
404 Soutii Jefferson Davis Parkway. New Orieans, LA 701.19 
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or the cost to repair the storm damage to the home.'* Homes in New Orleans’ black 
neighborhoods are generally worth less than homes in white neighborhoods. This is largely due 
to decades of racial discrimination in the Louisiana housing market that has caused and 
reinforced segregation in residential housing. 

In fact, in 2007, my office was able to locate two homes that were essentially identical. 

Both homes had 4 bedrooms and 2 baths. Both homes were brick construction and flooded with 
six feet of water in hurricane Katrina. The only substantial difference is that the home in the 
white neighborhood was worth approximately $1 50,000 while the home in the white 
neighborhood was worth approximately $90,000. The estimated repair cost for each of the 
homes was more than $200,000 respectively. The home in the white neighborhood received 
$150,000 in assistance while the assistance to the black homeowner was only $90,000. 
Amazingly, even though these homeowners had identical homes and identical Katrina damage, 
the white homeowner received a full $60,000 more than the black homeowner. 

Unfortunately this fact pattern is not unique. We estimate that more than 20,000 black 
New Orleanians received inequitable grant payments under the flawed and discriminatory Road 
Home formula. Even the former Executive Director of the LRA, Paul Rainwater agreed that 
African-Americans were more likely to get payouts based on depressed home values. He 
attested so at an August 2009 field hearing of the Subcommittee on Housing and Community 
Opportunity of the House Committee on Financial Services. The data supports his conclusion. 
An analysis of Road Home grants from 2008 shows that homeowners in the Lower Ninth Ward, 
a predominantly black neighborhood, faced shortfalls of over $75,000 between the available 

Louisiana Rccovciy' Authority, Substantial Changes & Clarifications lo Action Plan Arnemlment No. 1 for FY 2006 
CDBG Disaster Recovery Funds 9-10, 17-20, (miilalile at httn://KW\i‘doa la oov/rdby/drMam/AmewlI- 
RoadHomeClarirication-Approved.pdf. 

Gre.ater New Orleans Fair Housing Acbon Center - WTWirgiiofairliousiiig org - 50-1-596-2 100 
404 Soutl! JelTersoii Daws P;}ikway. New Orleans, LA 70119 
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rebuilding resources and the cost of rebuilding each home. At the same time, homeowners in 
Lakeview — a predominantly white neighborhood — ^faced shortfalls of only $44,000 per home.' 

The bottom-line is that the Road Home program relies on a discriminatory formula that 
leaves black homeowners with a mere fraction of the funds needed to rebuild their homes. The 
program, by design, fails New Orleans black homeowners. In 2008, after attempts at negotiating 
a solution to the discriminatory program failed, the Greater New Orleans Fair Housing Action 
Center, in partnership with the National Fair Housing Alliance and five named plaintiffs, filed a 
class action lawsuit against the LRA and HUD over the Road Home Program.'’ We are 
represented by the Cohen, Milstein, Sellers and Toll law firm, the NAACP Legal Defense Fund 
and the Wilmer Hale law firm. The lawsuit alleges that the Road Home Program violates both 
the Fair Housing Act of 1968 and the Housing and Community Development Act of 1974 
(HCDA). The Fair Housing Act requires housing programs to produce equitable results, 
regardless of their intent . '' And both the Fair Housing Act and the HCDA require HUD and the 
LRA to “affirmatively further fair housing.”* This means much more than simply refraining 
from active discrimination in housing programs. HUD and the Louisiana Recovery Authority 
cannot use federal redevelopment funds to perpetuate existing inequalities, and they must 
affirmatively advance fair housing principles. 

= Kalima Rose, Annie Clark, & Dominique Duval-Diop, A Long Way Home: The State of 
Housing Recoveiy in Louisiana 200S, at 47, available at http:/Ai\vw. poluylink. info/ 
ihrecyenrslater/ 

s Greater New Orleans Fair Hons. Action Ctn u HUD, No. 08-cv-01938 (D.D.C. filed Nov. 12, 
2008), available at http:/A\tw’w,naacp]df.org/content/pdJ7hQusing^.disc.riiiiination/ 
r oad ho me com piaint.pd f 

' 42 U.S.C. §§ 3604(a), 3605(a). 

* 42 U.S.C. §§ 3608(d), 3608(e)(5), 5304(b)(2). 

Greater Neve Oiieims Fair Housing Action Center - mi.wtgiKjfairhousina.org - 504-596-2100 
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As a result of the lawsuit, LRA created the Additional Compensation Grant program which 
provided more funding to low income homeowners. This helped to reduce inequities in the 
program. However, we estimate that 10,000 homeowners remain harmed by the discriminatory 
Road Home formula. 

I am not at liberty to discuss our pending litigation in great detail. But, it is appropriate to 
note that in a recent opinion, United States District Court Judge, Henry Kennedy made the 
following comments: 

[HUD and the State of Louisiana] offered no legitimate reason for taking 
pre-storm home values into account in calculating [. . ] awards. The Court 
does not take lightly that some African-American homeowners received lower 
awards than they would have if their homes were in predominantly white 
neighborhoods. [T]t is regrettable that this effort to [rebuild the city] appears 
to have proceeded in a manner that disadvantaged African-American 
homeowners who wish to repair their homes. 

Despite the court’s other reservations about case. Judge Kennedy determined the 
substantial statistical and anecdotal evidence showed that Plaintiff's would likely be able to prove 
that HUD and LRA have designed and implemented a racially discriminatory program. The 
court’s ruling demonstrates that HUD’s repeated assertions that the program is not discriminatory 
is wrong. In spite of this, HUD and LRA have refused to remedy the problem on their own. 

Confronted with HUD’s racially discriminatory actions, 1 respectfully request that the 
members of this committee intervene by contacting Secretary Donovan and urging him come up 
with a remedy that eliminates discrimination in the Road Home program. Until and unless this 
happens, the program will remain a road to nowhere. 


(srefrrer New Orlemis Fair Hoiising Action Center - www.gnot'airhousiiig.oig - 504-596-2100 
404 Sontli Jefferson Davis Parkway, New^ Orleans. LA70119 
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Discrimination hy municipalities and government agencies that receive CDBG and other 
federal funding 

Consistent with the failures of the Road Home program, other government bodies have 
engaged in discrimination post-Katrina, in spite of their obligation to not merely refrain from 
discrimination, but to affirmatively further fair housing. 

FEMA Allows Discriminatory Advertisements on Housing Website it Controls 

In the Fall of 2005, the Greater New Orleans Fair Housing Action Center uncovered nearly 
1,000 discriminatory internet advertisements on several websites established to assist Katrina 
evacuees. The most egregious advertisements were listed on Katrinahousing.org. The site 
featured ads with comments like, “not racist, but whites only,” “prefers 2 white females,” “prefer 
white Catholic family, children welcome,” and “not to sound racist but because we want to make 
things more understandable for our younger child we would like to house white children.”® 

One of the sites featuring discriminatory advertisements was Dhronline.com, The site was 
established by FEMA in partnership with the University of Florida to provide housing assistance 
to evacuees. When notified about the advertisements, FEMA refused to remove them from the 
site and argued that it was immune From the Fair Housing Act. In fact, FEMA was likely in full 
violation of the Act. 

Denham Springs Eviction of Residents with Mental Disabilities 

In December of 2005, after public meetings where residents made negative racial 
comments and comments about people with disabilities. The City of Denham Springs, sought to 
evict New Orleans evacuees with mental illnesses from a group home established to serve the 

s http://wvvw.Q nof a i rhousinQ.o rg/new s.html 
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evacuees. “ Relying on the federal Fair Housing Act and the Americans with disabilities Act, the 
Greater New Orleans Fair Housing Action Center filed suit on behalf of the Options Foundation, 
Inc. As a result of the lawsuit, Denham Springs was enjoined from evicting the evacuees." 
Denahm Springs’ action not only violated the federal Fair Housing Act, but also demonstrated a 
failure to affirmatively further fair housing. 

St. Bernard Parish Blood Relative Ordinance 

In the Fall of 2006, St. Bernard Parish passed an ordinance making it illegal to rent 
single-family homes to people not related to the owner.’’ 93% of homeowners in St. Bernard are 
white. "Asa result, few if any minorities were able to rent housing in St. Bernard. The Greater 
New Orleans Fair Housing Action Center, sued the St. Bernard Parish Council to force them to 
overturn the ordinance.''* The litigation resulted in the successful reversal of the ordinance. The 
ordinance was illegal discrimination under the federal Fair Housing Act and certainly failed to 
affirmatively further fair housing. 

Housing Authority of New Orleans Denies Residents 

Since 2002, the Housing Authority of New Orleans (HANO) has been operating under 
HUD receivership. As a result, HUD manages and controls the Housing Authority. In 2006, the 
Greater New Orleans Fair Housing Action Center filed a complaint against HANO after learning 
that the few available public housing units in the City located at the redeveloped St. Thomas 

’ ^ http ://wv/w.anolajrhousina. ora /news.html 
” http://www.gnolairhousing.org/news.html 
" hltp://www.anotairhoiisina. ora /news. htmi 
: ^ http ://wv/w.ano lairh oi]sinq.orq /news. htmi 
http://www.gnolairhousing.Org/news.htmi#rescind 

Grerrtcr New Orle;ms Fair Housing Action Center - wwvv.gnofairhousmg.oig - 50-1-596-2 100 
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housing development were actually occupied to the housing authority’s employees, rather than 
returning mostly African-American St. Thomas residents. This is despite a conciliation 
agreement between the HUD, HAND, and former St. Thomas residents requiring that a 
preference be given to former residents of the development. In that case, HAND, essentially 
synonymous with HUD, was found liable for housing discrimination and forced to allow the 
residents to occupy St. Thomas.— 

St. Bernard Parish Multi-Family Housing Ban 

In 2008, St. Bernard Parish, after public meetings where officials and the citizenry 
vocalised racialized fears about affordable rental housing, passed an ordinance banning the 
construction of affordable rental housing in the Parish. After failed negotiation attempts, the 
Greater New Orleans Fair Housing Action Center and Provident housing (a reputable housing 
developer) filed suit against the Parish alleging a violation of the federal Fair Housing Act and a 
violation of the terms of a prior consent decree from the 2006 blood relative ordinance. The 
Parish fought the suit vigorously and was held in contempt of court four separate times. The 
Greater New Orleans Fair Housing Action Center was victorious and the Parish was forced to 
overturn the ordinance and grant a permit to Provident housing to begin construction an 
affordable housing development in the Parish’s borders. 

.Tefferson Parish discriminatory zoning efforts 

Jefferson Parish likely engaged in discriminatory zoning efforts when it made it 
impossible for the Volunteers of America to build a Low Income Housing Tax Credit financed 
apartment complex to replace an elderly living complex destroyed by Katrina. The would-be 

http ://ww w .anofa i rhn usina .ora/ new s.htm l 
IS http:/ /wvtt w.anofairh ousina.ora/ new s.html 
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occupants of the new complex were low-income elderly New Orleanians, most of whom were 
African-American. After public meetings where residents and elected officials raised racialized 
concerns about the development’s future residents, the Parish passed a resolution expressly 
requesting that no LIHTC developments be constructed on the westbank of Jefferson Parish, the 
proposed Volunteers of America site location. The Parish subsequently engaged in a land-use 
study at the site of the proposed development, perfectly timed to kill the project. The project is 
now dead and the low-income elderly, mostly African-American residents, for whom the project 
was intended, have been left without an affordable housing option. During the same period, the 
Parish approved and championed a high-end, market rate, multi-family complex for elderly 
citizens. The actions taken by the Parish certainly demonstrate a failure to affirmatively further 
fair housing. In fact, they likely constitute illegal discrimination under the federal Fair Housing 
Act. 

Kenner City Multi-family Housing Moratorium 

In 2008, Kenner City, located in Jefferson Parish, passed a moratorium on the 
construction of any multi-family housing in the City.''' The ordinance prevented any LIHTC 
construction in the City. Conversation regarding the ordinance came up after residents raised 
concerns about a storm damaged apartment complex that housed mostly Latinos and families 
with children. The moratorium on multi-family housing was likely illegal discrimination under 
the federal Fair Housing Act. 

Eastern New Orleans Proposed Multi-family Housing Moratrorium 


http ://ww w .anola i rhn iisina .orQ/ new s.htm l 
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In 2007, New Orleans’ District E City Council member sought to prohibit the 
construction or renovation of any multi-family housing with two or more units in her district.'* 
The District housed a large portion of the City’s affordable rental housing. African-Americans, 
people with disabilities and families with children comprised a large portion of the people who 
relied on apartment housing in New Orleans East. After aggressive advocacy by numerous local 
organizations, the proposed ban was withdrawn prior to being voted on by the Orleans City 
Council. The proposal, however, demonstrates discriminatory intent by the Council member. 
Louisiana Building Code 

The State of Louisiana, post-Hurricane adopted a new building code but removed all 
provisions that would have forced developers to build multi-family units in a manner that was 
accessible for people with physical disabilities. Under the federal Fair Housing Act, all rental 
housing with four or more units built after March of 1991 must be physically accessible to 
people with disabilities. Many developers assume that by complying with state and local 
building codes, they have satisfied the Fair Housing Act requirements. Regretfully, the gutting 
of safe harbors from Louisiana’s building codes led numerous developers to build inaccessible 
multi-family housing that violates the Fair Housing Act. A 2009 Study by the Greater New 
Orleans Fair Housing Action Center found that every one of the 22 complexes investigated failed 
to meet the accessibility standards of the Fair Housing Act.'’ While the State’s liability is 
unclear, it is clear that removing fair housing provisions form the State building code is a failure 
to affmnatively further fair housing. 


IS http ://ww w .anofa i rhn usina .ora/ new s.htm l 
http://www. anofair hou sina.or Q/ pdfs/A ccessD enied2009.pdf 
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Conclusion 

These examples are a mere sampling of post-Hurricane discrimination by government 
entities that benefit from CDBG funding. When considered with the previously demonstrated 
racially discriminatory formula used by the State of Louisiana to determine Road Home 
homeownership grant amounts, it is clear that CDBG funding is not being used in a manner that 
affirmatively furthers fair housing. In fact, many entities have been found liable for violating 
federal fair housing laws. 

This is exacerbated by the fact that the state of Louisiana, and nearly all municipalities 
have failed to engage in any fair housing related activities. None of the entities have supported 
any fair housing related activities, trainings, workshops, events, enforcement or fair housing 
organizations. 

In 30 days, Americans will refocus their attention on America’s Gulf Coast by 
commemorating the fifth anniversary of Hurricane Katrina. What will become painfully clear is 
that the rebuilding in New Orleans and surrounding Gulf Coast communities remains 
incomplete. And consistently the failures in rebuilding coalesce around families with children, 
low income residents, people with disabilities and people of color. Each of these groups has 
been systematically failed by government policies and rebuilding programs beset with racial 
disparities and discriminatory framework. 

As Congress considers the future of Fair Housing in America, T urge members to look at 
the discriminatory housing failures of local, state and federal government and promulgate 
legislation that adds new protections to the federal Fair Housing Act and provides real penalties 
for government bodies that receive federal funding but fail to affirmatively further fair housing. 


( jreator New Orlemis Fasr Housing Action Center - ww^v.gnofairliousing.oig - 504-596-2100 
404 Soutli Jefferson Darns Parkway, New^ Oiieam. LA7()119 
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Recomnieiitlations 

• Congress should require HUD to recalculate Road Home grants so that funding is distributed 
in a non-discriminatory manner. 

• Congress should require communities that receive federal funding to have building codes that 
are fair h ousing safe harbors. 

• Congress should limit CDBG funding for communities that resist reasonable efforts to create 
affordable housing. 

• Congress should pivvide S50 million of funding to the Fair Housing Initiatives program at 
HUD. 

• Congress should approve the Housing Fairness Act. 

• Congress should better regulate HUD !s management of local Housing Authority. 

• Congress should immediately .strengthen the affirmatively further fair housing regulations and 
laws so that municipalities can penalized for fading to affirmatively further fair housing. 

• Congress should immediately strengthen CDBG requirements so that municipalities found 
liable to for illegal housing discrimination will be forced to forfeit CDBG and other federal 
funding. 

• Congress should .strengthen HUD ’s ability to enforce fair housing related CDBG regulations. 

• Congress should require HUD to strengthen its enforcement of CDBG related fair homing 
laws. 

• Congress should require HUD to strengthen its enforcement af fair housing laws against 
government agencies. 

• Congress should require municipalities to engage activities that further fair housing. 

• Congress should require CDBG grantees to fund private fair housing enforcement non-profits. 

• Congress should require all staff of ail municipalities that will manage CDBG funding to 
participate in fair housing law trainings. 


(Creator New Orlemis Fasr Housing Action Center - ww^v.gnofairliousing.oig - 504-596-2100 
404 Soutli Jefferson Daras Parkway, New^ Oiieam. LA 70119 


Mr. Nadler. Thank you. 

Before we go to Mr. Rothschild, let me ask you a question at this 
point. The program you referenced a moment ago giving those — 
where you said there was discrimination based on the worth of the 
homes, were those grants or loans? 

Mr. Perry. Those were grants. 
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Mr. Nadler. Those were grants. Now one might say, if it were 
a loan program, that prudence or standard lending practices would 
say you shouldn’t lend to more than the value of the home, because 
the home is a collateral for the mortgage. So even though the re- 
pairs cost more, that’s too bad because you are limited by the value 
of the home in order to recover the funds. But that’s for a loan. 

For a grant, that logic doesn’t apply. 

The question I have for you is, was any rationale ever offered by 
the State authority as to why they were doing this? 

Mr. Perry. Sure. Chairman, that’s a great question. And I’d start 
by noting that you are absolutely right to note that this is very dif- 
ferent from a loan program. In fact, it’s more similar to an insur- 
ance program. And for anyone who has insured their own home, 
you know that you have a choice to get insurance based on the 
value of your home or the cost to repair your home, should damage 
happen. 

Mr. Nadler. Obviously. But did they ever express a reason why 
they were doing this? 

Mr. Perry. We are in litigation over this issue right now, and 
Judge Kennedy, the gentleman who is considering the case, said in 
his ruling so far that there has been offered no reason — no reason- 
able reason for not — for engaging in this formula that had this dis- 
criminatory impact. 

Mr. Nadler. Thank you. I’m sorry. 

Mr. Rothschild is recognized. 

TESTIMONY OF DANIEL M. ROTHSCHILD, MANAGING DIREC- 
TOR, STATE AND LOCAL POLICY PROJECT, AND DIRECTOR, 

GULF COAST RECOVERY PROJECT, MERCATUS CENTER, 

GEORGE MASON UNIVERSITY 

Mr. Rothschild. Chairman Nadler, Ranking Member Sensen- 
brenner, thank you for the opportunity to discuss the important 
issue of housing in the Gulf Coast area after Hurricane Katrina 
and lessons about how we can apply this to future disaster re- 
sponse. I commend the Subcommittee for keeping the spotlight on 
this issue almost 5 years after the hurricane. 

Let me start off by explaining my background on the subject. I 
am not a legal scholar but rather a field researcher who has spent 
much of the past 5 years learning about the Gulf Coast’s recovery 
after Hurricane Katrina. I serve as the director of the Gulf Coast 
Recovery Project at the Mercatus Center at George Mason Univer- 
sity, a university-based research group focused on the economics of 
public policy issues. 

I am part of a team that has conducted over 450 hours of inter- 
views with nonprofit leaders, social and economic entrepreneurs, 
public officials, clergy, community leaders, and everyday citizens in 
Louisiana and Mississippi, who are working hard to rebuild their 
lives, businesses, schools and communities after Katrina. 

The important questions to ask are, what worked after Hurri- 
cane Katrina? What didn’t work? And what can public policy im- 
prove? 

I would like to first address what did work with regard to hous- 
ing and neighborhood redevelopment after Katrina and then dis- 
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cuss what failed. Our research is described in much greater depth 
in the written statement I have provided to the Subcommittee. 

Virtually every success related to rebuilding housing has 
stemmed from the resilience and hard work of the communities af- 
fected by Katrina, each in a different way. To give just a few exam- 
ples, the Broadmoor Improvement Association partnered with uni- 
versities and businesses to bring expertise and funds to the com- 
munity, leading to over two-thirds of the neighborhood’s homes 
being rebuilt or under repair 2 years after Katrina. 

In New Orleans East, the Mary Queen of a Vietnam Catholic 
Church, served as a rallying point for the Vietnamese American 
community, which rebounded quickly as a result. 

Brad Pitt’s Make It Right Foundation worked with the Lower 
Ninth Ward Neighborhood Empowerment Network Association to 
rebuild that devastated community. 

Habitat for Humanity built a small neighborhood especially for 
musicians and artists, and the list goes on. 

Community leaders, clergy, and social entrepreneurs have lever- 
aged social capital and local knowledge to spur rebuilding, and over 
1 million Americans have volunteered their time, some for weeks 
and some for years, to gut, fix, and rebuild houses one at a time. 

In short, housing has been rebuilt from the ground up. 

Public policy, however, has in many cases done more to impede 
than to promote the restoration of the Gulf Coast housing stock 
after Katrina. To take just one example, look at Louisiana’s Road 
Home program. Though it was established and funded by the end 
of 2005, by January 2007, Road Home had written fewer than 
1,000 checks to Louisiana homeowners. Two years after Katrina 
hit, only 23 percent of those who had successfully navigated a 57- 
step application process had received settlements. Because the pro- 
gram endeavored to operate not just as a disaster compensation 
program but also as a community development program, home- 
owners whose homes were damaged could not leave the State or be- 
come renters without significant penalties to their settlements. 

Hazard mitigation grants, which provided funds to homeowners 
to elevate their homes, were abruptly stopped in March 2007, when 
FEMA informed Louisiana that the State’s implementation of the 
program failed to comply with Federal regulations. The program 
did not resume for 7 months. 

Also in March 2007, a HUD ruling made Road Home subject to 
a host of additional Federal regulations which shut down the pro- 
gram for a month so it could be redesigned. 

In short. Federal and State policies designed to rebuild homes 
sowed confusion and uncertainty, making it difficult for people to 
make informed choices about how, when, and where to rebuild. 

Local policy in some places aggravated this. The City of New Or- 
leans undertook five different replanning processes, one of which 
suggested that whole neighborhoods, including Broadmoor and the 
Lower Ninth Ward, should not be allowed to rebuild. Put together, 
the confusion resulting from bureaucratic, politically-designed pro- 
grams and the city planning mentality that viewed New Orleans as 
a blank slate contributed more than perhaps any other factors to 
slowing the rebuilding of homes and neighborhoods after Katrina. 
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Three key policy principles come out of our research and inter- 
views. The importance of certainty by government; flexibility for 
citizens; and simplicity in execution. 

Certainty, certainty about what economists call the rules of the 
game for rebuilding is the best way to get homeowners and land- 
lords to revamp their properties, which in turn is the best way to 
increase the quantity and reduce the cost of housing. Unclear plan- 
ning policies, confusing and contradictory programs and broken 
promises only serve to slow the process. Government must provide 
citizens with, for example, accurate flood maps and information 
about public services and not change these rules of the game. 

My second point is flexibility. Flexibility means that citizens can 
adapt and make choices that work for them within a set of rules 
that do not change. Allowing people in communities to figure out 
their own solutions to both short-term and long-term housing prob- 
lems will unleash creativity and create opportunity. 

Finally, simplicity, policy goals and programs should be simple. 
Policymakers should avoid creating perverse incentives, such as 
Louisiana did when the Road Home program effectively penalized 
people for having carried homeowner and flood insurance. Estab- 
lish concrete and simple policy goals and execute them to the sim- 
plest means possible. 

To conclude, certainty, flexibility, and simplicity should be the 
bedrock principles of postdisaster housing policy. I thank you for 
your time and look forward to taking your questions. 

[The prepared statement of Mr. Rothschild follows:] 
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Chairman Nadler. Ranking Member Sensenbrenner, thank you for the opportunity to 
discuss the important issue of housing in the Gulf Coast area after Hurricane Katrina and 
the lessons we can apply to disaster recovery in the future. I commend the subcommittee 
for keeping the spotlight on this issue almost five years after the hurricane. 

Let me start off my explaining my background on the subject. 1 am not a legal scholar. As 
the director of the Gulf Coast Recovery Project at the Mercatus Center at George Mason 
University, a university-based research group focused on the economics of public policy 
issues, T have spent much of the past five years learning about the Gulf Coast’s recovery 
after Hurricane Katrina from the people on the ground doing the heavy lifting. 


Please mile lhal mv Icslimony dews not represent an official position of Oeorpe Mason I Jni\ ersilv . 
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T am part of a team over two dozen researchers that has conducted over 450 hours of 
interviews with nonprofit leaders, social and economic entrepreneurs, public officials, 
clergy, community leaders, and everyday citizens in Louisiana and Mississippi, as well as 
former Louisianans now living in Houston, Texas, who are working hard to rebuild their 
lives, businesses, schools, and communities after Hurricane Katrina, Our research focuses 
on the economic, political, and sociological aspects of disaster response and recovery and 
is rooted in learning from the people on the ground about what works and what does not 
work to prepare for, respond to, and recover after disasters. 

During the course of the project, our researchers have published over 50 journal articles, 
working papers, and policy studies, two of which I have included as appendices to my 
testimony as they further expound upon the issues 1 will discuss. 1 hope that these studies 
will be helpful to the subcommittee, and I would be happy to provide you with any 
additional information or studies that may be of use. 

Our research suggests that that the three most important characteristics of successful post- 
disaster public policy are credibility, flexibility, and simplicity. T will expand on these 
topics after first discussing some highlights of what worked and what did not work to 
rebuild housing after Katrina, 

Private Actions and Public Success 

Virtually every success related to rebuilding housing has stemmed from the resilience and 
hard work of the communities affected by Katrina, each in a different way. To highlight a 
few of hundreds of examples: 

• The Broadmoor Improvement Association (BTA) is revitalizing the 

Broadmoor neighborhood. Located in the heart of New Orleans — or, as it 
also might be characterized, at the bottom of the New Orleans soup 
bowl — this neighborhood faced an immense challenge; a month after 
Katrina, most of the neighborhood still sat underneath up to ten feet of 
water. Our interviews with Broadmoor residents suggest that social capital 
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within the community, which theBTA leveraged, combined with 
partnerships with outside groups, were key to rebuilding the area’ s 
housing stock. The BTA rallied the neighborhood and partnered with 
universities and businesses to bring funds and expertise to the community. 
As a result, Broadmoor, one of the most diverse neighborhoods in New 
Orleans, both in terms of race and income, had a much higher level of 
rebuilding than the largely white, upper-class Lakeview area two years 
after Katrina. Over two-thirds of the neighborhood's homes were rebuilt 
or being rebuilt, an astounding record of accomplishment. 

In New Orleans East, members of the Vietnamese- American community 
rallied around the Mary Queen of Vietnam Catholic Church. With the 
church’s three priests serving as a conduit for information, residents of the 
area rebuilt their homes and formed a community development 
corporation to revive local businesses. Three years after Katrina, their 
neighborhood was almost completely rebuilt while nearby neighborhoods 
languished. 

The late Pam Dashiell, then the co-director of the Lower Ninth Ward 
Center for Sustainable Engagement and Development, explained in 2008 
the importance of locally managed rebuilding this way: “Because the 
community, we live here. We talk to the community. It’s not us with the 
knowledge; it’s the community with the knowledge. It's an interactive 
deal.”’ Other organizations and foundations, both large and small, have 
taken her observation to heart when it came to their efforts to help rebuild 
areas in more flood-resistant ways. Brad Pitt’s Make It Right Foundation 
worked with the Lower Ninth Ward Neighborhood Empowerment 
Network Association to build architecturally creative homes in that 


* Interview v\ itii Pam Dashiell, Caring Communities: The Rote of Nonprofits in Rebuiiding the Gulf Coast. 
I ,ocal Know ledjie (2), Merealus Center, at hUp://localkno\vlcdgc.mcrcalus.org/pn)rilcs/pEim-dashicll. 
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devastated community. Habitat for Humanity built a small neighborhood 
especially for musicians and artists in the Upper Ninth Ward. 

Across Louisiana and Mississippi, community leaders, clergy, and social entrepreneurs 
have leveraged social capital and local knowledge to spur rebuilding. And over a million 
Americans have volunteered their time, some for a week and some for years, to gut, fix, 
and rebuild houses one at a time. 

In short, housing has been rebuilt from the ground up. 

Public Policies and Public Failures 

Public policy, however, does not have such a record of success. Indeed, in many cases, it 
has done more to impede than promote the restoration of the Gulf Coast’s housing stock 
after Katrina. To take one example, look at Louisiana’s Road Home Program. 

Though it was established and funded by the end of 2005, by January 2007 Road Home 
had written fewer than 1,000 checks to Louisiana homeowners. Two years after Katrina 
hit, only 23 percent of those who had successfully navigated the 57-step application 
process had received settlements. Because the program endeavored to operate not just as 
a disaster compensation program but also as a community development program, owners 
of damaged homes could not leave the state or become renters without significant 
penalties to their settlements. 

Hazard Mitigation Grants, which provided funds for homeowners to elevate their homes, 
were abruptly stopped in March 2007 when FEMA informed Louisiana that the state’s 
implementation of the program failed to comply with federal regulations. The program 
did not resume for seven months. Also in March 2007, a Department of Housing and 
Urban Development ruling made Road Home subject to a host of additional federal laws 
and regulations, which shut down the program while state and federal officials could 
reach an agreement about how to redesign the program. 


- 4 - 
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Tn short, federal and state policies designed to rebuild homes and thereby promote 
stability instead sowed confusion and uncertainty, making it difficult for people to make 
informed decisions about how, where, and when to rebuild. 

Local policy in some places aggravated this. The City of New Orleans undertook five 
different replanning programs, one of which suggested that whole neighborhoods — 
including Broadmoor and the Lower Ninth Ward, both of which T discussed earlier — 
should not be allowed to rebuild. Fewer than five months after Katrina — and just weeks 
after Lower Ninth Ward residents were first allowed to see (but not enter) their 
devastated homes — the plan suggested that nobody would be allowed to begin rebuilding 
for four months, until neighborhoods could, through as-yet unknown means, prove their 
"viability.” Former New Orleans mayor and National Urban League president Marc 
Morial called the plan a ‘'massive red-lining plan wrapped around a giant land grab.”^ 

To say that this plan and related ones impeded the abilities of homeowners and landlords 
to restore their properties is an understatement. The confusion that resulted from 
bureaucratic, politically designed programs and a city planning mentality that viewed 
New Orleans as a blank slate contributed more than perhaps any other factor to slowing 
the rebuilding of homes and neighborhoods after Katrina. 

Across the region, this uncertainty created what economist Emily Chamlee-Wright of 
Beloit College and 1 call “signal noise”: the persistent distortion of signals from the 
private and nonprofit sectors that does not self-correcL making the underlying signals — 
the signals critical to guiding sustainable recovery — more difticult for people on the 
ground to read and interpret.^ Signal noise is not simply the inevitable confusion that 
follows a disaster, but stems from public policy actions that create uncertainty about what 

‘ Quoled in Gar\ Rivlin, ‘Anger Meets New Orleans Renewal Plan,” Aew York Times. Jariuan 12. 2006. 

^ As ccunomisl Einilv Chumlcc- Wright and I write in our paper whieh appesirs in llic a|:)|:)cndi\ lo Ihis 
lcslimon> , “The conecpl of signal noise comes Irom ihenalural sciences. ‘Signal lo noise ratio' in radio 
coniinumcations refeis to the amount by which static and inteiference dilutes the signal of. for instance, a 
commercial radio slalion. As Lhe noise surroundmg a signal becomes sUonger, railio lisLeners find il harder 
lo follow llic music. Other social scicnlisls have ustxi the concept of signal noise and discussed llic cffccis 
of signal noise, most notably Robert I L Lucus, 'lixpcclalions and ihc Nculralily of Money,' Journal of 
/Rww/n/c' 7'/)co/v4(2X I972,pp. 103-24.=' 
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economists call the “rules of the game” for rebuilding. By this T mean the rules that allow 
society to function by enabling trade, property rights, security of person, enforcement of 
contract, and the provision of public and quasi-public goods like roads, floodworks, 
schools, and police. Public policy creates signal noise when it distorts the signals sent 
through others rebuilding homes, reopening or establishing businesses, restarting schools, 
and resuming religious services. 1 discuss this in much more depth in an appendix to my 
testimony. 

Indeed, respondents in our interviews directed their strongest critiques at the seeming 
inability of the federal, state, and local governments to coordinate on the most basic 
matters of policy. The broken promises and the finger pointing had not only deleterious 
effects on morale but also impeded the clear establishment and promulgation of the rules 
of the game, making it more ditTicult for citizens to make decisions. After Katrina, a 
perceived flood of bureaucratic incompetence and thumb-twiddling from all levels of 
government followed the literal flood and had a significant and conspicuous negative 
effect on recovery. The most obvious example of this — promising housing aid to 
communities struggling to rebuild and then failing to have that aid materialize on time — 
was a prime source of signal noise for several years after Katrina hit. 

In the future, policy makers must avoid making promises that they will not fulfill. It is far 
better for policy makers to under-promise and over-deliver than to promise funds, 
technical assistance, or the resumption of public services and not then supply them. In 
order to help people to make decisions about how to best house their families after 
disasters and to accelerate the process of landlords bringing their rental properties back 
online, policy makers and the policies they create must focus on making and executing 
clear, credible commitments about how, where, and when government will act. In other 
words, the best way that public policy can improve access to housing after disasters is 
through making and fulfilling commitments to provide public goods that allow the 
provision by the private sector and nonprofit groups of private goods such as housing. 


- 6 - 
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Three Key Principles for Policy 

In order to do this, public policy should grotmd decision making in three key principles: 
certainty, flexibility, and simplicity. 

Certainty 

Certainty about rules for rebuilding is the best way to get landlords to revamp their 
properties, which in turn is the best way to increase the quantity and quality of housing 
and to reduce its cost. Unclear planning policies, confusing and contradictory social 
engineering programs disguised as compensation programs, and broken promises only 
slow the process. It is ultimately counterproductive for policy makers to make promises 
that are unlikely or impossible to come to fruition. 

Flexibility 

Another key to effective post-disaster housing policy is flexibility. The purpose of post- 
disaster housing policy should neither be to rebuild homes and neighborhoods exactly as 
they were before, nor should it be to replan neighborhoods and communities from the 
top-down. Rather, it should focus on providing households with assistance in the most 
flexible forms possibleto rebuild their homes, purchase new ones, become renters, or 
even move to other cities and states if they prefer. After all, housing about is more than 
just a roof over a family’s head; it incorporates a deeply emotional element as well. As 
Katie Meats, then the gutting and rebuilding coordinator for the Episcopal Diocese of 
Louisiana put in, “Gutting wasn’t [only] about reconstruction. It was about closure for the 
pre-Katrina life.'’’* 

Allowing people and communities to figure out their own solutions to both short-term 
and long-term housing problems unleashes their creativity and allows for that closure. 

The public sector can support and affirm the ability of households to make their own best 
decisions in both the short and longer terms by providing public assistance in the form of 
vouchers that have as few strictures placed on them as possible. 

^ Inlcr\ iovv v\ illi Kalic Mcars, Cai'ing Communities: The Role of Nonpi-ofits in Rebuilding the Gulf Coast. 
Local Knowledge (2). Mercaliis Center, at lillp;//localIaio\vledge.merc{iUis.org/pRil'iles/kalie-niears. 
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Simplicily 

Tt is critical to keep both the policy goals and the programs simple. Complex programs 
that serve multiple goals frequently find that those goals compete for resources or 
contradict one another. Policy makers should also be attuned to the perverse incentives 
that some programs create. For instance, the Road Home Program effectively penalized 
people for having carried homeowner and flood insurance, deducting these settlements 
from these policies that Road Home settlement. This, in effect, rewarded people who 
failed to maintain insurance on their homes. Bear in mind that, above all, the resumption 
of normalcy is the goal of rebuilding. To the extent possible, housing policies should be 
established before a disaster to avoid the weeks and months lost to discussion and debate 
affer an event. 

Simplicity, flexibility, and household control should be the bedrock principles of post- 
disaster housing policy. Much of the heartache and human suffering that residents of 
Louisiana and Mississippi experienced after Katrina was caused by programs at all levels 
of government that were too complex, too rigid, and insufficiently deferential to local 
knowledge and household control . These are mistakes that do not have to be repeated 
when the United States faces its next natural disaster. 


Thank you again for the opportunity to present our research to the subcommittee, and T 
again commend the subcommittee for keeping attention on this important issue. 
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Appendices 

Emily Chamlee-Wright and Daniel M. Rothschild, “Disastrous Uncertainty: How 
Government Policy Undermines Community Rebound,” Mercaliis Policy Series Policy 
Comment 9, 2007. 

Eileen Norcross and Anthony Skriba, “The Road Home: Helping Homeowners in the 
Gulf After Mercatiis Policy Series Policy Comment 19, 2008. 
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Disastrous Uncertainty: 

How Government Disaster Policy Undermines Community Rebound 
Emily Chamlee-Wright and Daniel M. Rothschild 

EXECUTIVE SUMMARY 


<n the dUcrmaih of large scale disasters, policy maKers frequeil ty respond py developing and directing top- 
itown recovery plans ar>d launching a variety of expensive and complicated programs in rebuild rlttfs and 
compensate victiim. This Mas certainly the case after Hurricane Katrirta 

However, these plans (ervl to Ignore the innste abilities ol individuals, communihes. and businesses to u» 
4 variety of resouices and sources of information to guide tlteif decisions about wheilw and liow to 
lebuild. These decisions are not made in isolation, but raUiei depend substantially on die signals sent by 
similarly situated people 

Recovery efioru guided by die signals that emerge from action on die grourx) produce faster, more lobusL and 
more sustainable redevelopment than efforts stemming from a politically-produced and centrally executed 
recovery plan Maeover large-scale redevelopment programs car overwhelm and obfuscate the sl^ials creat- 
ed kscally stalling and distorting the organic recovery that ts aucial In long-term sustairsabte development 

Public policy can luster an environment wrhicfi encourages sustainable, organic recovery by. 

V Providing quick, clear, and credible commitments about what goods ar>d services governments 
Will provide and when, 

2 Creating in advance alternative legulatory regimes speciric for post disaster environments and 
3. Avoiding policies dial distort local economies and hamper civil society rebuilding 

Because policy mistakes can have serious retarding effects on post disaster rebuilding efforts, policy msk 
ers must iihderstaiKl the systemic reasons wliy government help so often goes awry why private cilitens 
with a stake In die outcome are best situated to lead Ifieir own recovery and tnw to craft policy respons- 
es in a way that keeps 'signal noise" to a minimum. 


For more Inlormotiori atnul the Macatus Centffs Glottal Posperity Initiative, visit us online 
WWW mercatus org/globalprospenty, or contact Claire Morgan, director nf Uie Social Change Project, 
at (703) 993 49SSacmargan4*agrnue(ki. 
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Disastrous Uncertainty: 

How Government Disaster Policy Undermines Community Rebound 


INTRODUCTION 

On August 2$. 2006. the nation watched as 
Huiticane Katrina puitimeltKi the Gulf Coast, 
mulcting over $100 billion of propefty (iamage 
<M7oss broad swaths of Louisiana. Mississippi. Texas, 
^md Alabama' — ultimately claiming over 1600 
lives.' The lury of nature seemed to cau.%the insti- 
bJlions on whidi our society u based— those u( 
government, commerce, and civil society— to 
aumble Fust regnoders appeared ovswhelrtted as 
aoccNints of widespread looting. varHtalism. theft, 
assault, and murder headlined newspapers and as 
Uie images of our leltow citirens literally swimming 
for their lives appeared on television and computer 
saecns. The sknv and seemingly inept responses of 
government at all levels both m preparation for and 
recovery from the storm inbirtated Americans 

On September 16 . President Busli addressed the 
nation from Jackson Square in ihc New Orloans 
Frencii Quarter, pledging the federal government 
to sponsor and manage a icbuilding program of 
histone proportions: 


(T)he federal government will undertake a 
close partnership with the slates of Louisiana 
and Mississippi, the city of New Orleans and 
Ollier Gulf Coast cities so tliey can rebuild in 
a sensible, well planned way. Federal funds 
Will cover the great majority of The costs of 
repairing public infrastructure in Ihe disaster 
KXie. from roads and liridges to schools and 
water systems. 

Out goal is to get die work dune quickly And 
taxpayers expect this work to be done honestly 
and wisely. . 

Sixteen months after Katrina made landfall, 
communities along Ihe Gulf Coast are In 
various stales of repair Some areas are almost 
rebuilt, wtille in others little progress lias 
been made. Some communities have proven 
remarkably resilient, while others have been 
unable to "get the ball rolling* on recovery 
Given the commiimerii of $110 billion by 
the federal government* (including $/.6 
billion through the Louisiana Road ifome 


' lohn McMillan ‘'Nation Just Ooesnl Understand Scab) ol Katnrvs OfTicial Says.' The Baton Rouge Advocale. 
November 10. 2006 

Maiois frankln 'Columbia Geophysicist vVam^ i ull Kainna Death foil * A5sociated Press, Octobei 29. 2006 
' 'nesldenl Discusses Hurricane Relief m Address in Nation * White House Piess Release Sepiemtier IS. 2005, 
hllpy/WMwwhiieJKiusegi>v/newsaeieasesf2005iW2005Q9i5 8.html 

’'FaciSrieet. ANewMissrssippt Retiuiiding in the Wakeof Hurricane Katrina * WhitellousePren Release August 
28. 2006. hUpyrwww.whjIehouse.gov/newVreieaseU200&08/?0060828-2.hlml. 



39 


Program),' payments of over S23 billion from 
(he subsidised National flood insurarKe Program, 
and the subsidies offered under the Gulf 
Opportunity /one and other tax credits. Gull 
Coast residents affected by the storm, and 
Americans more broadly, are right to ask why the 
pace of recovery has been so slow. 

Policy iTukcfs too remain concerned about the 
slow pace of recovery, and Americans of all pollt 
(cal stripes believe that governments at all levels 
are not doing enough to help A year after the 
storm, only 32 percent of Atrrericdns believed 
that frxteral agencies are doing "all that could be 
expecleiJ’ of them' TWo thirds of Americans 
believed that the federal government’s response 
has been 'not so good ’ or •poor."* 

However, the problem may not be that govern- 
ments are not doing enough. In fact, the rebuilding 
effort IS likely to be more rapid and sustainable If 
civil society, rather than government takes Ute 
lead. But in order for civil society to fulfill its 
potential, governments must assume a relatively 
minor role in tlse redevelopment process so as not 


to diAort the sigrsals generated by the dlscuvery 
tmloiding within civil society. 

In the wake of Katrina, residents and business 
owners across the Gulf Coast are looking for sig 
nail — cues as to where they should devote their 
time and resources— regarding wfiether and 
wtien their comtnunilies artd customer bases are 
going to return and m what form. A nommiini- 
ty IS. after all. not just a political district or a 
tract of homes it Is a social system that con- 
nects Individuals and their families to orve 
anotiKr ihrougfi foimal and Informal neighbor- 
hood groups and the services and social spaces 
created by schools, businesses, religious groups, 
and non-profit organirations. The futures nl the 
victims of Katrina are lied to the decisions of 
others— their neighbors, their customers, their 
employees, and die commercial and non-com- 
mercial organinilnns serving their communities 
In such a context, the signals coming out of 
civil and commercial society— signals about 
who IS coming back and when anrt what servic- 
es Will be provided— play a critiCAl role in the 
recovery process.* 


'LaUlaEaton ’Slow Home Grants Stall Progress New Orliens.* New Vork Times November IT 2006 

* Donald R Manor> (Acting Director. Congressioiui Budget OffiCfl). utter to Scriator iudd Gregg. May 31 2006. 
tittpyNrwwctio.90vlftpdocV77xx/docr?31/DS-31 NflPletterGiegg pdf. 

CBS NewUNew vork Times poll conducted August 17'2T 2006 f Ifty nine percent of respondents believed mat 
the ledwal goverinnenl shaild be cloirsg more, and nine percent were umue imp./Avww.polUngreporLconVdisiK 
lersliun 

* ABC News poll conducted August 1 0-20 2006 Four percent rate the response as "excelleril and twenty-five per- 
cent rale If as 'good,* http-yA^rww.poilin^eport.conVdisasters.htm 

* for more detail on ihn. see Emily Chamlee-WriglrL ’After the Storm Social Capital Regrouping m the \A^ke of 
Hurricane Katrina'' (working paper Merctfus Center at George Mason University Arlington VA, 2006) 
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"WkII IJiafc's a lot of uncmainlies you kiiov/? lW)e dom know whether 
[the! levee sysiem’s going to hold number 1. Number 2, a lot of people are 
still finding insurance Issues dial just haven't been corrected. And number 3— even 
people who've got the insurance and you want to come back home, you don't know 
how many people ever come back in the neighborhood. Who wants to live In the 
neighborhood with nobody there? So, there's just so many uncertainties right now. 
you knovif? Who kixiws?" 

— UNb Ltiftfcembtii (WlTtf NowOhniv 


And yet. In llic ixisi-Katrina efwironinent. many o( 
ttie signals upon wtiich people depotd to make 
mtormed and responsible decutons have bGcome 
(lifTicutt to read or have Decorne so distorted that 
seemingly dear signals are sending the wrong 
mes&age We call this ritstonion ‘signal none*: 
persistent distortion of signals dial does not self- 
correct. maKing the underlying signal more difficult 
for people on die graurxl to read and interpret.* 

To take but one example. New Orleans is current- 
ly in Its second (some say third) discrete rebuild- 
ing planning process in less than i year. As each 
new planning process and the commensurate 
rebuilding plan appear, residents change their 
decisions about how and whether to rebuild. 


When a previously-announced plan Is scrapped 
in favor of a new plan with different rules (or 
rebuilding, lime is lost, progress made imder die 
now obsolete plan Is rendered useless, and resi- 
dents are left wondering wtiedier die next plan 
will be "the one'^r just another aberraiion 
These multiple and varied signals that the city 
has sent to its residents liave left people making 
decisions about rebuilding withoul any consistent 
Knowledge of whal and when policy makers will 
allow them to rebuild This in uim stows the 
rebuilding process and delays the recovery of key 
commercial and civil society organizations and 
instiluticms. When governments fall to establish 
the rules of the game for rebuitding. or worse yet 
change the rules in mid course, it becomes difTi 


** The concept of signal none rauxs tram U« natital sciences ' Signal to nntse ratio* m radio communicatiom refers 
to the amount by which static and InterfererKe dilutes the signal ol. for instance, a commercial radio station As the 
noise surrounding a signal becomes stronger, radio listeners find it harder to follow the music Other social scientists 
have used the concept of signal noise and disansed the effects of signal noisv. most notably Robert E. l.ucas. 
‘Expectations and the Neutrality of Money.' Journal of Economic Theory 4(2). 1S72. pp. t03 24. 
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cult for viaims to make vtial deciVtom at id get on 
with their lives. 

To be clear, signal noise u not merely the confu- 
sion created by a disaster such confusion 
lerKb to subside relatively quickly after families 
reunite, supplies come In. and response shifts from 
emergency response to rebuilding, bkx is sigrtal 
noise "natural.* Signal noise q not an inevitable 
result of disaster instead, it is often the unintend- 
ed consequence of poorly conceived policy inter- 
ventions Wfiereas the signals generated by civil 
and commercial interactions, which possess built- 
in incentives that amplify the right signals aixl 
mmimi/e the wrong ones, tend to sort uul and 
reduce the confusion faced by individuals, govern- 
ment policy does rtot possess self •correcting prop- 
ertiei Indeed, signal noise generated through pds- 
Mr. policy tends to be stiibtxxnly persistent. 

In particular, federal, state, arid local govern- 
ments introduce signal noue througti disaster 
relief efforts, managemwit of flood protection and 
insurance systems, and redevelopment planning 
initiatives We find that the distortions aeeied 
by disaster policy often drown out the more 
MUAnced. precise, arxl self correcting signals gen 
erated by residents and businesspeople with a per- 
sonal stake Id flow, when, and where rebuilding 
happens though It Is possible for govemm^l (o 


foster an environment in whicfi clear signals 
migiK em^ge. current practices often undenntne 
the efforts of private citizens trying to affect a 
swift and sustainable recovery. 

The structure of this policy comment is as fol- 
lows. trt Section A. we describe specific strategies 
by whidt some Gulf Coast communities are 
successfully rebuilding In Section B. we examine 
how civil and commercial society are generating 
signals necessary for a robust recovery. Section C 
discusses some of the ways in which government 
prugiams and policies undermine these commu 
nity based strategies by generating signal noise 
Additionaily, we examine Ihe systemic reasons 
that make government -led recovery prone to 
such distortion. In the final two sections, we 
conclude by explaining the policy ramifications 
of this research and offering suggestions for how 
policy makers can reduce signal noise in dealing 
With future disasters. 

Because public policy mistakes can have serious 
and broad retarding effects on rebuilding efforts 
after I disaster, it is important that policy makers 
understand the systemic reasoru why government 
help so often goes awry, why private cltuens are 
usually the best leaders of their own recovery, and 
die importance of crafting pubitc policy in such a 
way that signal noise is kept tu a minimum " 


" Ihe otnervatiom made in Ihn policy comment are based on lieldwcrk corsducted in Hie Gull Coast region in 
february, March. April, kine, and October 2006. including mere than tOO in depth intoviews with people en^iged 
in tlw rebuilding process. 
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Community Rebuilding 
Strategies 

The problem of signal noise looms so large in 
rebuilding after Hurricane Katrina precisely 
because of die importance of die blacked signals. 
Were the signals sent by commercial and civil 
society unimportant to the rebuilding effort, pub 
lie policy and the accompanying signal notse 
would fiave lUile negative effect on the lecovery. 
However, communitte in the Gulf Coast ate 
relying upon the signals generated by their 
neiglitxMS. friends, non-profit organiiaitons. and 
commercial partners to make decisions about 
rebuilding. The reopening of schools and grocery 
stores, the ri 2 sumption of church services, and 
calls fur nei^iborhood association meetings are 
all seen by reluming residents as signs of commu 
nity rebirth In the absence of poircy generated 
noise, these signals would be more easily read and 
thus speed the recovery process. 

Conimuniiies tfiat have demonstrated success in 
their redevelopment ^for& have obviously fiad to 
deploy human, financial, and physical capital. 
Complementing these resources is artother essen 
tial form of capital— social capital, Social capital 
resources are those resources embedded within 
networks of friends, neighbors, faith communi 
lies, clubs, krewes. biuiitesses. and so on. 


Redeveloping and deploying the complex mix of 
resources that make up social capital has proven 
vital to successful rerovery. In paniailar. commu 
nities rebuilding after Hurricane Katrina are 
employing a variety of different social capital 
based strategies, each of wtiidi serves an inipor 
tant signaling furKlion.*' 

Tlie most prevalent of these sbategtes is mutual 
assistarKe. by which storm survivors support one 
another by exclianging tabor, expertise, shelter, 
child care services, and tools and cquipment- 
Mutual assistance serves as a source of material 
support, but more imporiantly, It sends signals 
that members of a community are committed to 
recovery and helps restore the fabric of communi- 
ties tom asunder by disaster. Such assistance sig- 
nals residents who are considering retmning to 
the area that other people will share the burdens 
and the risks of returning with them It signals 
the community's return. Governments could 
ostensibly provide some of the rruierlal support 
dial mutual assistance provides, but such aid 
would drown out the signals that residents des- 
perately need and that helpreestabllsii communi- 
ty in the tnie. rich sense of the word. 

A second strategy is charitable action. Unlike 
mutual assistance, which relies on reciprocity, 
charitable action consists of one-way offers of 


“ These strategies are discussed and cxplreed in much greaur depth m Emily Chamtee-Wright. 'After the Storm 
Social Capital Regioiipliig in the tAiake o( Hiailcane Katilru* (working paper Mercatin Center at George Mason 
univenity. Arlington. VA. ^00e) 
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Social Capital at Work: Two Stories 

F rardt' ' owm a hwthvAra ^ore that took etgin faet of water durtng Hurrtcane Katrina aithong*! 

his house suffered only minimal damage His maruger was not so fortunate. The two of them 
have employed a mutual support stmiegy using the social capital that rome from (heir working 
fvletionshlp. to get their store back online 

Frank’ My house suvtved pretty decently. Meanwtiile, we’ve bB«i irousing 
five oUier people that are llvmg with us now. toj their Domes didn't. Bui you 
kfKiw. my martager |and| arwtfw couple have been living with us with two small 
kids .. Sothey'vebeenlivingwithusbasicallyfcirthelasleightmontlis.whicD 
is unique at first. But we'd do it all over again if we had to 

Interviewer Were you able to pay {your manager during (his time]? 

Frank: No . we haven't paid him a cent other than stuff that jobs we maybe did 
on the side to help pay cash so to speak, get money so to speak to survive. 

For eight months Frank provided his manager a familiar (albeit a bit crowded), clean, proximate, 
and safe home, a particularly precious resource in tite post-Katrina envtronmenL On the other side 
of the coin, the opportunity for Frank to rely upon an experienced right -harxl man. despite the 
inability to pay his usual salary, was surelyjust as valuable to Frank in hts efforts to re-open hts store. 

Katrina devastated Marie's Mississippi home. Bui she and her neighbors banded together to work 
on one another's homes netting vital material benefits— and tiiey rewove the social fabric in their 
axnmtmities liy relaxing together as welt 

Mane: And we worked together like, you know, at night I harJ a swimmirxj 
pool above ground My pool did not go down, arul I fell like God leTI it there for 
a reason, because the wliole rreigldxirhooti used it as a iacuQi. We would take the 
pump and It turned and cleaned (he pout So here there's no gas, and we're 
running the pool. We were like. "Don't tell anybody wem using the gas fm Uui 
poiil ■ But I nidan. yuud look out and tlten you'dwy, *Oh hey.' yrw krww?lMoiic 
sillies i And to ihit day ihcre^ still a bw ol soap sillirtg on ttie side of otii fxiul 
Anti I think Itn to leave it tlicie I really du 


This Isa pseudonym to protect Uie interviewee described here. All quotations ve viabaUm 
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direct eststance from individuals and private phi - 
lanthropies largely outside (he affected areas. 
Because charitable acttorr is dcccnUalUed and 
herK:e rumble, nuanced, and able to respond 
effectively to Individual and small group needs, it 
helps provide signals o( how interested third par 
ties wish to 'Invest* tlieir financial, labor, or 
physical resources m helping others rebuild. 

A third strategy rs commercial cooperation, whereby 
comntercial activity positively impacts a commu 
nlt/s ability to rcboiaid (.Ike mtitual assistance, 
commercial cooperation provides materlai support 
and signals that businesses— and lienee goods, 
services, andjubs— are returning to a community. 
Commercial cooperation is vital In an area that 
has suffered widespread physical devastation and 
ifMis needs cleaning and rebuilding materials foi 
physical recovery. Like miAual assistance, a Mitril 
of enlightened self interest drives commercial 
cooperation and provides a crucial element of 
recovery. As tlie manager of a large national home 
improvement st^ly store slated. “This is not roal 
ly about sales We need our community you 
know.' Commercial lelationships that are taken 
for granted in a normal setting, such as access to 
grocery stores, banks, barbers, and hospitals, send 
crucial sigrsais about sustainability when they 
return to communities after disaster. Government 
provision of the goods and servi(» they provide 
delays the reemcrgcrKe of the signals tliey send, 
which in turn delays recovery 

rinally. a strategy we call ‘buiM It and will 
coma* occurs when private cHueru. business own- 


ers. anri community leaders create or redevelop a 
key communrty resource that might serve as tite 
tipping point for residents and other businesses 
and organimions to return For irntance, in New 
Orleans East, the resumption of church services 
at ttie Mary Queen of Vietnam Catholic Church 
soon after the storm stimulated a rapKl leium of 
the Vietnamese community, in St Bernard 
Parish, the opening of a unified school drew tfiou- 
sands of students and their families back to (lie 
community. By casting an entrepreneurial gare at 
the resources available for redevelopment, com- 
munity leaders and ordinary cituem seek to solve 
one ouciai piece of the redevelopment put/le. 
making it possible for many more to reUim and 
sending a strong signal that the community is on 
the rebound Noise emanating from government 
policies can muffle tfsese signals— or squelcfi 
them altogether— by falling to provide and 
enforce the rules of the game for rebuilding or 
creating rules ttul forbid or delay such re open- 
ings either dirough regulation, economic distor 
tion, or disrespect for private property rights and 
contracts Similarly ilgid adherence to regulatory 
stnictures ill suited to the post disaster context 
creates noise that affects these signals. 

Througfi these and other patterns by which social 
capital ts deployed, individuals in post rtisaster 
contexts are able to use si^ts geneaied within 
markets and civil society to make intelligent 
decisions about hew. where, and when to rebuild 
their communities and Ihetr lives. It Is for this 
reason that policy makers must craft both pre 
arxl post-dlsader policy In a manner that allows 
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far these stgruls to emerge and not untniention- 
ally create signal noise (hat drowns them out or 
distorts (hem (o the point that they can no longer 
effectively guide people In their efforts to make 
informed arM responsible decisKins. The robust 
ness of signals emanating from markets and civil 
society depends crucially upon the social rules we 
lerKf to take for granted— rules of private proper- 
ly, the rule of law. contract enforcement, 
and basic ngnis of self determination. As crucial 
as these rules arc for day-to-day interaction, they 
are all the more important to ensure in the wake 
of disaster 

Providing tfm assurarKe is a critical way govern- 
ment at all levels can reduce signal noise. 11 is 
not enough to quickly and credibly institute bad 
policies that undermine community rebuilding. 
Beyond tins, policy makers must consider the 
ways m which iheir efforts to help disaster victims 
often unintentionally distort tfie signals people 
need to effect a successful recovery efTorl. 

In the next section, we discuss some of the ways 
in which, and the reasons wfiy. govcrnmcnt-led 
recovery efforts tend to drown out the othenvise 
clear sigials that individuals, families, and com- 
munities generate through their commercial and 
civil interactions. 


How Signal Noise Affects 
Disaster Recovery 

Clearly there are things that governments can do 
to foster an environment in which meaningful 
signals emerge. By enforcing property rights and 
contracts or restraining inflation, for example, 
governments help to clarify and enforce "the 
rules of the game' for our daily interactions 
with one another When good rules such as these 
are clear and well enforced, the signals that 
emerge in markets and other social interaclionB 
lend to be robust and allow the interactions 
between members of society to be more frultlul 
and peaceful. Citinns of liberal democracies 
lend to take dtese 'rules of the game' for granted, 
but they arc vital to oirr daily interactions and 
overall wetlbeing. 

While governments can help establish the con- 
text in which this signaling and discovery takes 
place, governments themselves are generally not 
good at learning what people want, how to 
address these wants, and Uic (errm by which peo- 
ple work together to coordinate their often com 
peting interests. For instance, die government (s 
not good at discovering what restaurants people 
like to frequent, wliat types of jobs employers will 
require next year, or fl homeowners |>refer 
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Formica of yraniie countertops in ihetr kilchwis. 
Because oC this, people operating nvilhin liberal 
(lemocracies make these decisions in Ute market 
place and use (w ices as a means lor discovering the 
best use of resources. This “discovery process''^ 
determining what goods and services are needed 
and how tiest to provide them— spreads good 
tdess amor»g individuals arxt their communities 
and IS vital to overall social coordination " 

The rebuilding process after a natural disaster is a 
discovery process mic large. People whose homes 
l*iave been damaged or destroyed need to firuJ sup- 
plies and contractors to help them with repairs 
Businesses m turn are searching for employees 
and materials Mon profit and charitable groups 
seek opportunities to coordinate the assets of 
donors and volunteers with Uie needs of disaster 
Victims. On a deeper level, families and business- 
es are trying to determine how and wftether tftey 
slioukf rebuild— or whether tliey should start 
anew elsewhere Similar discovery occurs every 
day in every communily in the country, but after 
a disaster, the process becomes more pfomineni as 
questions elevate from tlie quotidian (‘Where 
should t get my car^ oil changed?’} to the more 
profound ("How do I lebuild my home?") It is. 
however, fundamentally the same process that 
roordinates out daily lives 


Because Ure political process is nut a good instru 
ment for gathering Urn ‘on the ground" knowledge, 
its outcomes can negatively impact decision- 
making by people recovering from disaster. Public 
policy changes affect the signals that victims and 
people on the ground read and interpret, which in 
turn affects their ability to make good decisions. 

Two key areas where public policies can create sig 
naf noise after a disaster are: («) through the plan 
ning and regulatory processes and (b) llirough 
pruvisiun of goods and services that could ntherr 
Wise be provided through the market We now 
consider each of these in turn, examining ^ifi- 
cally their implications on the rebuilding process 
in New Orleans and along the Gulf Coast 

6.1 Noise in inf Rules of the Game: 

PLANNING AND REGULATION 

Planning 

After a natural disaster, residents need assurance 
that |»licy makers will respect tlietr property 
rights and rights of self determination and quick- 
ly explain what charrges to the institutional ‘rules 
of the game" if any, residents will encounter as 
they put tlieir lives, homes, and businesses back 
together. To the extent that a natural disaster 
presents an opportunity to get rid of the mistakes 
uf the past and try new ideas that upportunUy 


" For more on the role of markets and eritreprenburslilp in the dhcovay process see Ivael M Kirmer And Frederic 
Sautet. the Nature and Rote 0l Entreprenoir^iip In Markets impIlcaUNn for Policy. Mercatus Policy Senes. Policy 
Primer No 4 (Arlingion VA Mercaius Center at George Mason University. 2006} 
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must be based on the decisioits ol individuals in 
ihB a/fecled communities 

Because of government^ inability to discover infor- 
matiori effectively, esfiecialiy after a crnis. broad 
government re planning afta a disaster can drovm 
out the signals generated through the real dtscover- 
ers of knowledge— resrdents. their neighbors, civic 
organimions. and businesses operating within the 
market context. Attempts by governments to 
rebuild (or even le-cngineer) communities after a 
disaster stow the recovery process and frustrate the 
people they are trying to assist by makirsg it more 
diffiaill for residents and business owners to make 
informed and responsible decisions. 

The political process is by Its nature stow-muv 
ing. It lakes months or years for relief funds to 
trickle down into the hands of those In need, and 
Uie policy making and execution process is ardu- 
ous and complicated, as exemplified by FfMA's 
failure to quickly revise flood insurance rate 
maps (FIRMS), which has left people unsure 
whether they should rebuild homes as before, 
elevate tliem three feet, elevate them rune feel, 
or abarKton rebuildirrg altogether Inrormalion 
about Rood risk and tlie implications these risks 
have tor public policy and insurability are crucial 
to rebuilding efforts. Without clear information 
on flood risk, residents and business owners can- 
not assess the costs of rebuilding, and recovery 
Will slow or halt altogether. 


"FtMA. they still haven! 
come up with the maps ihat show 
certain areas. So you are going to 
place money on false hope. 

New Orleans is going to wind up 
flooding again ** 

— VohiiUw teaiM' 

NiflfiWikil. New OiiW- 


New Orleans provides an excellent example of 
flow government planning can stall rebuilding 
and Use discovery process it entails. In October 
?00B, Mayor Nagin created the Bring New 
Orleans Back Commission (BNOB) to create a 
plan for rebuilding the city Though BNOB^ 
Urban Planning Committee assured New 
Orleans residents that they would have represivi- 
tatives on die Committee, the driving paradigm 
was clean redevelopment of the city could not 
rest m the hands of private clii/ens Instead, the 
Crescent City Recovery Corpwation (CCRC) 
would orchestrate II through a comprehensive 
plan. CCRC would have ''Uie powers to receive 
and expend redevelopment funds, to implement 
the redevelopment plan, to buy and sell property 
incltiding use. as a lost resort, of the power of 
eminent domain 


See hup:r/ivww txingneworlcamback4xg For more details about this pluming process 
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The wi^doni of putting goveminenl "in charge* 
of the redevelopment effort and the assumption 
that It would take billions of federal dollars to do 
It were never questioned The task before (he 
6NOB was smiply to out what and how to 
plan and what powers state arsd local policy maK- 
tis must grant to the CCRC * 

The recommendations that came out of the 
proceu inciudea reducing the city) "footprint ” 
and translorming some neighborhoods into green 
space and industrial centers." In its St0 billion 
plan, the Commission carved the city into thir- 
teen planning districts. A committee woukJ cre- 
ate a redevelopment plan for eacti district arvl 
determine the fulure viability of netghtxirhnoch 
within the dhuict. It was not clear that the plan 
ners even knew how to define a neigltborhood. 
niudi less plan one, and residents frequently 
found the committee's ddinltion of their neigh- 
borhood at odds with their own. 

In order to be considered ti 'viable neighbor 
hood." the planning committee had to demon- 
strate that llfty percent of the residents in a 
neighborhood had returned or were comm i tied to 
returning Neighborhoods that failed to meet the 
tfireshold of viability were candidates for forced 


buyouts. During the four month planning period, 
(he Commission recommended a moratorium on 
rebuilding permits in neighborhoods that lied at 
least two feet of flooding—approximately 80 per- 
cent of the city Tliough the public outcry led 
Nagin to rgect (he building mofalorliim, ihe 
underlying paradigm of cenirall/ed redevelop- 
ment planning was not and still has not been 
rejected. In fact in May ?006. Nagin announced 
that the basic blueprint mat the BNOB oevtsea 
woiild set (he agenda for his second term 

Despite (he best intentions of the BNOB 
Commission and elected olTicials. the shifting 
rules of the game aeated signal noise Ltial proved 
deafening to the average New Orleanian. In New 
Orleans East, for instance, some communities 
were well into rebuilding when Nagin suggested 
that the city might not provide any municipal 
services, only lo rescind that suggestion later. 
Nagrn's remarks were extremely senous to the 
homeowner rebuilding her greatest inveslmeru or 
to the business owner deciding whether to remain 
In New Orleans or relocate. The only way to truly 
discover whether a neighborhood is a viable can- 
didate for rebound is to make the rules of tfie 
game as clear as possible and let people try to 
rebuild. If they are unwilling to do so. at least 


** In order to ensue that the CCRC had the authority It required to cary out the redevelopment planning irffort 
the BNOB recomrrerKled 'takjingl «wey from the City Courxil the abllfry (o reverse detidons by U)e city Planning 
Cwnmlifilnti and let appeals be harMlted by Ihe court BoUi mova would rteed volets to amend die city chatter ” Staff 
Reports, New Orleans Thnes-Picayuiie. January 12. 2006 

" Martha Carr 'Rebuilding Should Begin on High Ground Group Says.' Nm Orleans fimes-PIcayune November 
\9 200S 
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With Hood maps in hand, propeny rights assured, 
and Nteally a credible commiimenl tu whatever 
level ol flood protection will (or will not) be pro- 
vided, property owiers have the option of $elllr >9 
to Uxfie who are willing to try Absent those sta- 
ble rules of the garoe, any viability study will fai)^ 
and It will waste precious time In the process. 

After the failure of tlw BNOB Committee. Uie 
Greater New Orleans Foundation (GNOf) 
launched a rebuilding planning process that 
makes greater use of local Knowledge and empow 
ers communilies more than the previous planning 
process did. It remains to be seen wheifier this 
process will work But the costs of the first failed 
process have been massive nine wasted months, 
millions of wasted dollars, and imquantif lable txit 
significant distortions to the local market as cm 
tens navigate not just the damages of the storm, 
but also the vagaries of the political process 

Questions about the strcngtfi of the levees being 
rebuill^tind the failure of the government tu give 


a clear, consistent answer on this question— have 
fi^ther stymied rebuilding Fleeted ofTicials and 
bureaucrats have made contradictory and fre- 
quently uninformed statements about how. wltere. 
and when the U.S. Army Corps of Fngmeas 
would rebuild the levees, leaving residents in 
limbo wtien making decisions about rebuilding. 
The unknown future of tlie Mississippi River Gulf 
Outlet (MRGO or 'Mister Go”) similarly exa(» 
Dates this uncertainty. Wimoin knowledge about 
v^iether their homes ar>d businesses will receive 
Category ? or Category 5 levee protection, resi- 
dents itave been unable to make inftxmed choices. 
Ttie government's previous failure to build levees 
that performed to their advertised standards has 
exacerbatixi this uncertainty In short, goverrurieiit 
Klion has aeated and Is continuing to create a 
noisy decision-making environment, leaving many 
businesspeople and residenis In a stale of indeci- 
sion and slowing the pace of post-drsaster recovery. 

The signal noise that the rebuilding planning 
efforts generate is a key reason that rebuilding in 


"i want to know that the levees arc strong enough to withstand the next category 
five or three or four— whatever comes through— and I want to teel conrideni. I m 
annoyed, but you're hearing all these different stories. The Corps, they say 
one thing, and then other people say. Oh. that's not uue'^-you know it is all 
confusing. You're really nervous because you don't know who to believe and virho 
is telling the truth. . . I'd like to hear from the engineers I don't want to hear 
from politicians * 

— Fletneftuvvatioolfiina(Bk MU-rny NvwUrlMm 





50 


New Orleans has been so sluggish, especially 
compared with neighboring parishes and 
Mississippi counties that did not imtjtutea lorced 
political planning process. Rather, these commu- 
nities generally allowed markets to re-emerge and 
permitted knowledge about ilie rebuilding process 
to How from individual deasions 

Regulation 

Government disaster relief is by its very nariire 
bureaucratic and regulated. The sheer arruxinl of 
money and number of people involved make rt 
virtually impossible for policy makers to design ri 
any other way; the alternative would be massive 
ar>d Widespread fraud and even (ewer lesources 
flowing to tiiose who need them most This regi 
mented structure can stifle or, at the very least 
frustrate local leadership driving community 
redevelopment, generating signal noise that ham- 
pers a cammuniiy's ability to lecovei quickly. 

The case of schools is particularly Illustrative 
Schools are a key resource for a community and 
their reopenings 'build it and they will come’ 
strategy (see Section B)— sends a vtlal signal 
about the future of a community: Parents are 
unlikely to see Uieir communities as viable places 
to rebuild in the absence of schools. 
Unfortunately, when social entrepreneurs «id 
school administrators try to reopen schools alter a 
disaster, they often face hi^ bureaucratic hur 
dies, which retard the speed of recovery as parents 
await clear signals about the futuie of education 

Doris Moitter. supermlerKlenl of (he St. Bernard 


Parish unified School District pledged to reopen 
a school just eleven weeks after the storm 
initiaKy. Voitier assumed that FEMA’s newly cre- 
ated task force on education would tend stq^t 
to her effort to redevelop the school district, but 
she soon learned that FEMA's role was not so 
mixdi (Q lend support as It was to regulate the 
decisions coming out of her office, generating 
rsoise and uncertainty for Mm ler and St Bernard 
Pansh parents. FEMA olTiciats came to enforce 
requiremenu on histone preservation, environ- 
mental protection. ai>d section 404 and 406 har- 
ard mitigation. But none had any advice foi tiow 
to reopen her schools 

Miitier reports, (or example, ihaf siio has had to 
become an expert on the Stafford Act the pn- 
maty act detailing federal response to natural dis 
asters, as It defines the narrow field within v^ich 
she can act Or as one Mississippi hospital admin- 
istrator (art It after describing the differences 
between Category B. Category Z. and Category (-( 
restoration artd mitigation "that’s why adminis 
irators keep our jobs is because we are supposed to 
try and figute out the regulations (sic].* 

Miitier's ^oiu to operate wiUiin Ore guidelines uf 
the Stafford Act were not enough to keep her In 
FEMA's good graces. After registering many more 
studenh than ^e initially anticipated. Voider 
ordered two additional trailers to use for class 
room space. The trailers that were eventually 
delivered were deemed unsuitable tor student use 
because two doors m each trailer were too close 
together to meet local (ire code. While sfse went 
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throijgn several layers of bureaucracy to have (he 
tloor openings widened, she received permission 
from a FEMA oiricial to put wAShers and dryers in 
one of the unused trailers so that the leochers liv- 
ing in (he school's parKing lot would liave a place 
to wttsii their clutiies Soon aher. FEMA rotated 
that representative out of the itrea The new rep- 
resentative subsequently placed ^itier under 
investigation for ‘misuse of federal property" 

The Signal noise caused bureaucratic rules that 
Moitler encountered— an effect of the wavering 
rules of the game>-slowed tier ability to expand 
the school^ rjipacily to meet (he needs of all 
rcuirning children, which generated further sig 
nal noise to parents deciding vffieiher to return to 
St. Bernard Parisli, who needed to know vrhellser 
they could enroll their children In school. In this 
way. the signal noise generated m the regulatory 
envtionment fed upon itself, mulUplying expo- 
nentially and slowing recovery. 

Similar to tlie bureaucratic rigidities embedded 
within federal relief agencies, state and local reg- 
ulations can also lUh/e a stifling effect on civil 
society's ability to respond m the months follow- 
ing a ais». After die storm, many parenb faced 
the daunting task of navigating the system of relief 
services ai>d beginning the demolition process 
whilecaringforyoungchildren The temperatures 


were high, stress levels were higher, arxf the lines 
were long. But professional childcare was in short 
supply. Some daycare providers did what they 
could to open their doors to disaster victims in the 
weeks and months that followed, but state regula- 
tors Fined ttiem for failure to comply wiUi diild 
teacher ratios and olher requirements 

The parents sent a clear signal— a dcmarxl lor 
much needed, safe, and affortiabte childcare 
Childcare professionals easily and correctly lead 
their signal But the regulatory environment, 
which was not crafted for a post disaster context, 
caused signal noise that prevented childcare pro- 
fessionals from meeting this need. 

Most regulations in a society are adopted in times 
of relative calm. Even undei U>e calmest circum- 
stances. It IS often difficult to assess the benefits 
and costs of a regulation.** But m the after niatJi of 
a disaster, however, the calculus of regulation 
changes dramatically, and assessments conducted 
during calmer times may be completely inappro- 
priate guides for estabiisiiing sound regulatory poi 
icy. Rigid adherence to a regulatory code that 
applies under rKsrmal operating conditions can 
strangle tire organic, giassroots recovery efforts 
that local leadership, voluntary organual ions, and 
businesses undertake. For instance, a Ihriii on the 
number ol children that one childcare worker can 


" For more on re 9 JlaUon. see Susan Dudley. FVimer on Ragulallon. Mercalus Policy Senes. Policy Resource No. 1 
(Arlington VA Merc^CeutB at George Mason Uniwrslly 200S). 
http .//WWW mercalus.ug/F\jbMcatkmVpublD.2331.c1HterQ/pu(>. detail asp 
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supervise may be sensible under normal condi 
(tons, but after a disaster, (he demand (or safe and 
affordable childcare can change dramatically It 
may make sense, (hen. to change or len^arliy 
suspend some regulations In order to speed recov- 
ery and a retif n to more normal corxfitions. 

B.2 Noise THROUGH THC "FEMA Economy ' 

1 hfoughoul most of American history, local gov- 
ernments and private charitable associations pro- 
vided care for victims of disaster.” Indeed, it vwas 
not until 1950 that Congress passed its first (iw 
dealing witlr federal disaster response, and 
response remained very limited (and mostly 
focused on responding to a nuclear war) until 
Congress created the Federal Disaster Assistance 
Administration In 1974 and then FEMA m 1979 
The past thirty years have seen the federal 
government take an increasingly active role in 
providing emergency relief supplies to victims of 
disasters. Simultaneously, the amount nf 
assistance— and critically, the length for which It 
IS provided— has likewise incrcasod 

In the wake uf disaster, the government fias a key 
role to play in re establishing and enforcing the 
rules of die game that minimue sir^al noise and 
allow a robust response to (he disaster by civil and 
commercial society By ensuring private property 
rigfits and enforcing contracts, for example, (he 
(irocess by which property owners discover the 


new value of their homes and businesses can 
unfold svnft ly To this end. it is important tor gov 
ernments to provide police protection and courts 
(hat help to enforce these rules of tfie game. Btd 
when the government gets In the business of 
providing the goods and services ordinarily 
provided throiigh markets— such as trailers and 
direct sources of income through extended 
unemployment compensation to storm victims— 
weil-intentioned policy inierventiorts can aeate 
significant signal noise ar>d thereby slow recovery. 
In this lies a paradox: government policies 
designed to help by providing recovery assistaix:e 
may actually harm the intended beneficiaries. 

The governments provision of goods and services 
lortg after immediate needs have passed creates 
what one New Orleanian referred to as a 'FEMA 
economy." the expansive and distortionary effects 
of federal disaster retief on tire local econumy 
including the labor and housing markets. 

For example, many bislnesses trying to reopen have 
found It difficult to attract employees, in paa tins 
Is due to the (act that many pec^le sirrrply fiavsiT 
returned to the affeaed region. But tlie repeated 
extension uf un&Ttploymeni benefits has exacerbst ■ 
ed (hts problem: despite the availability of jobs and 
(he need for employeei the federal government 
comihucs to pay people not to work further, the 
premium wage that govemmiait relief agencies pay 


** Rutherford Ft F*tatt. Dhaicrs and Oemocracy TliePoUlksof Extreme Natural Events (WaihingiOM. DC island Preu 
1999) 
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low Skilled workers crowds out private employers 
rrom the labor market, stunting the speed of recov- 
ery Service based companies find the laba short- 
ages particularly daunting » they attarTpi to tiring 
operations back on line. As one business cwner 
noted, 'Ybu'recompeUngwtUiFEMA; you're com 
peling with everytxxty. The contracton that are 
doing debris pick up and stuff, they are paying big 
bucks. They are paying $1? (to $15! an hour to 
stand behind a truck with a linJe psop’) sign /* 

According to a study released in rebniary 2006, 
two thirds of Turns in the affected region trad trou 
ble recmrting workers, and media accounts affirm 
the recruitment woes of employers.^ And yet m 
March 2006, Congress extended unemployment 
benefits for another t3 weeks beyond the 26 
weeks of unempioymeni berrefib aiilhoriied by 
llie Stafford Act, 

The FEMA economy also exacerbates the lack of 
affordable housing. FCMA workers allotted 
31,700 per montlt for housing ctfectivoiy crowd 
out many (ow-income residents who receive 
$5&0-$6S0 In FCMA rental assistarKe Rents in 
many affected areas of New Orleans have almost 


doubled since before the storm.** This is due 
largely to the decrease in the supply of housing— 
60.6 percent of rental housing in Orleans Parish 
suff&ed severe flood damage or toul destruc- 
tion"— but the thousands of federal and state 
relief employees in Uie city liave exacerbated tlie 
problem and kept knv-incorrm New Orleanians 
out of their hometown 

To some extent, these consequences may be 
unavoidable. To the extent that wvifl debris 
removal and other Key pid)lic services are deemed 
top priorities, wage premiums will certainly facili 
rate the process. But the longer FCMA workers 
stay, and the more relief work is treated as a public 
works pro)eci rather than Ihc ^ort-term provision 
of an essential service, the longer these distortions 
will persist. As one Misslssi[^l resident observed. 
There's no reason tor a business to open up 
that piovides any kind of food service if i ight 
down the street you gel food (for free) , . It 
was necessary for [governmenti help to be 
scaled down so our busincsstss could come back 
In. start giving us a tax base, start giving these 
people an incentive to get ajob. to work, to get 
back to normal That was essential 


*' Ellen Wuilborst *US Hurricane-Area FInm Face Latwr Shonage.* Reulen. April 5. 2006; 'Survey of 
Compensation Practices in Area Affected by hturric^ies Oenms Katrina Rita and Wilma. Satarycom February 
26, 2006: Brett Anderson, 'Feast or Famine? Katrina takes a big biteoutuf business, but New Orleans restananls ore 
righting back.* New Orleans Tlmes^Picaju*- 

** Jeftrey Meltrodt. 'Rising Rent.* Nm Orleans rims-ncayuiB. October IB. 2006 

** Authors atlculauons tMsed on data from U S Department of Housing and Urban Devetopmenl. Current Housing 
Umi Damage Estimates Hurricanes Katrina Rita, and WUnvi February 12. 2006 as revised April 1 2006 p. 23. 
htipyry^tiudusef uigrputiiicallonVdesloclirGuifCoast.HsngDmgEst html 
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"We coiildnt hire social workers because fFEMAI was using than all We couldn'i 
hire people, or our people would go to work for FEMA. But It's these ridiculous 
prices that weren’t the going rate on the local level. But why they didnl come to irs 
and say. ‘Okay, you've been here for 40 years, you know all these people*? 

Bui. no, they didnl," 

— itawiywnwii offtdet, K’kwiwjin 


The sooner federal agenaes scale bacK their oper 
ations. the sooner local markets ar>d ovtl society 
wtll step in And the sooner this occurs, Uie more 
effectively a sustainable lebuilclmg process can 
begin Tlie longer policy makers extend unem 
pioyineni benefits, the more dilficuity communi- 
ties will have altraciing residents i»ck to work in 
foal businesses— and the longer the recovery 
process will take 

Large government rebuilding packages also aeate 
signal noise because of the length of time if takes 
to distnbuie (unds and dw haphazard mainier in 
which distribution occurs, in its first four months, 
the Louisiana Road Home Program has awarded 
fewer than 1.400 grants, and official ve 
struggling witfi a backlog of about /9,000 


applications'* And as of November 11. only 22 
awardees have actually received cash." 
Mississippi's rebuilding program fully funded by 
Congress in December 2006. had issued only 41 
cliecks as of the end of August 2006 to a pool of 
over 1/.000 applicants; that is, (ess than 0 25% ol 
claimants have received relief." One Mississippi 
official explains. ’Of course it's been eight 
montlis since Congress approved this money (mt 
we haven't developed the systems and plans to 
actually administer the pro^am.”** 

I arge aid packages invite corruption arxi incom- 
petent management by public officials, whidi 
makes It more difficult still for civil society and 
market institutions to read acci^aie signals" The 
incansiAeiil impl^rentation of suci) progiams 


" Ekuce Nr>lari. 'Blanco mes to Light fUe Under Road Home Piaii. New Orleens Times-Pcayuite. November 7 
7006 

"Leslie Eaton. 'Slow Home Grams Stall Progress in NewOileam.* NewVorh Times. November 11 . ?ooe 
*Jnhnydslie.''ledBraiMoney TrlcklestoKstTmaHomeowners.* NAionalFUkicRadinMomlngtdition August 30 2006 

* Ibid Scott Hamilton was the state ufficial speaking 

* Peter Leeson attd Russell Sobet 'Weathering Cntruptinn,* (working paper Mercatus Center at George Maun 
University. Arlington. VA. 2006) 
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only acMs more noise lo « sltitetion iiiready 
steeped tn uncertainty, f’or many residents, the 
initial announcement nt large scale assistance sig- 
naled to them that they should hold off on their 
reOuilrling plans until they received payment, 
continuing tlieir state of limbo 

Once the immediate crisis point of a disaster has 
passed and chanties, mantels and governments 
have ensured that bssic human needs sucli as food 
and shelter are met. government provision of 
goods normally provided privately creates distor- 
tions that inhibit recovery 

In contrast to governments, markets are highly 
oftective mechanisms for coordinating the provi- 
sion of goods and services; market signals share 
information about Mhat people need. want. know, 
have, like, and value. Through these signals peo- 
ple learn trow to efficiently produce a variety of 
goods and services that others need or want It is 
for this reason that markets provide the vast 
m^ority of goods and services that people want or 
need. Additionalty. the rapid ability of markets to 
address changing circumstances helps make com- 
munities resilient, a key feature of recovery with 
which signal noise interferes. From dally needs, 
like food and childcare services, to large purchas 
es. like cars or houses, market signals effectively 
share information and enable us to fill a variety of 
needs without any goverrunem plan Markets are 
a vital part of dally life, and in die aftermath of a 
storm, their re-emergence is critical to rommuni 
ly redevelopment Indeed, no meaningful recoV' 
ery can occur without them. 


The signals emerging from commercial society 
provide two key indicaiioru to people engaged m 
the rebuilding effort; they demonstrate what 
goods ar^ services will be available to returning 
residents, and more importantly, they serve as a 
barometer of the long-run prospects of the com- 
mitnily. People may trust these signals more than 
the signals emanating from the political sphere 
because commercial signals emerge from actual 
renpenirsgs and commercial iransaciiom rather 
than from hints or promises from elected officials 
that may be rerseged upon or take months or years 
to rnaterialiM Cortaete, material steps instill 
confidence, while vague suggestions and about- 
faces desuoy It 

Or>e Mississippi resident spoke of the importarKe 
the reopening of natiorral retail stores and fast 
food restaurants had for community morale; 

It was Wai Man under a tent. We were all 
thrilled Oh. we can go buy pop, or we can 
get. you krtow. our essentials. So we were real 
ly happy about that. That was a forvrard 
motion, And Uien Sonic opened. We had the 
busiest Some in . . . the wlioie United Stalei 
It rnade more mortey in a shorter period of 
lime tlian any Sonic did for a yeai ni ttre 
United Slates Ama/ing. It was like fine din- 
ing. Ooh. this IS wonderful, you know, 'ecu 
there was nothing else then There was |s)c] 
r>o stores. There was noUiing that was evai 
halfway resembling rrormal. I guess when 
businesses open up and they start being fully 
operational. It reminds us what normalcy 
used to be tike Like Rite Aid [openedl 
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and II was a one hundred percent Rite Aid. 

I didn’t go in to buy anything. (Just went 
to walk around and be normal. 

Normality is a crucial corKept— without the sense 
that the community is returning to normal, mean 
ing that ttie basic conveniences ot life are provid 
ed for in customary ways, rebuilding becomes a 
much rTKye costly and risky proposition One 
retail manager fiather explains this concept 
If you don't do something to help tills com- 
munity and give them a place to buy groceries 
and give tiiem a place to buy the necessities 
of life to rebuild their lives it probably 
would not be worth your while to |rcbulld|. 

Granted, you know, our customer base 
probably was cut more than in half But it 
probobly would be decreasirsg today tiad oui 
store and other businesses not deckled, you 
know, just take a stance arxl come home, you 
know, and build this thing, and get it back up 
and running as fast as they can. . You have 
to take a stance, because you have a vested 
interest in the community. You have a home 

The recovery of commercial and tlte recovery of 
civil Inuitutioru go fiand-in-hand; employers are 


lost without employees, and customers are in 
need of commercial services Without stores, fac- 
tunes, services— and the jobs and prodiicLs that 
they provide— no community can truly recover. 

Because of the centrality of markets to ineenirigrul 
recovery and fursctioning communities, II is vital 
that after a disast^. policy makers respect and 
enforce private property rigitis and the contracts 
(hat were m place before the dlsasiw. II, in 
response to the disaster, governments deem it nec- 
essary to chsrtge building codes, elevation guide- 
lines. or other regulations that impact Imw wlieie. 
arvl when rebuilding con take place, such changes 
must be made in ways that do not violate the basic 
freedoms of private property and the rule of law. 
Furthiir. (u the extent that they are necessary, such 
changes must be made clearly, quickly. arxJ credi- 
bly.* Consistency and credibility of rebuikfing 
codes are ouctat. Start -arid-stop decisiom creeie 
signal rwise. so It is vital that policy makers avoid 
changing the rules midstream. F inally. svell rnean 
ing government policies that attempt to substilutc 
for the market economy and civil society create 
signal noise lliat confuses returning residents and 
business owners, thereby reducing the speed and 
inaeasing the cost of the recovery dfort. 


*ln tile context of post Katrina New Orleans the lark of either local leaders or die U.S^ Army Corps of Engineers 
to stale clearly and credibly how when and where levees will tw rebuilt has been a ma|or roadblock to rebuilding 
This lias been bather compounded by the fatiureof the Corps nf Engineers beftve the hivncane Ui provide accurate 
esUmalcs ol the quality of the levees and FEMA’s reliance on incurrect informetlon kom Die Corps tn crafting flood 
insurance rate maps (FIRMs) that failed to appropriately assess Uie risk of flooding in marry parts of Orleans and St 
Berndfd Parishes. Because of the history of incompetence and ageneral distrust of FEMA and the Corps of Engineen. 
a radical let I linking of flood protection prrigrafm may be in order over the civnlng years 
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I BB Policy Implications 

C.1 Proviue quick, cuar. ako creoibu 

COMMITMENTS ABOUT WHAT THE GOVERNMENT 
WILL PROVIDE AND WHEN. 

T he best tiling that policy makers can do to help 
communities respond to disaster is to ensure that 
policy makers re^l property rights and the rule 
of law to allow irxlividuals. communities, arvt 
civil society organirations to manage the rebuild- 
ing themselves. To the extent that the govern- 
ment deems it necessary to «)just rules pertinent 
to ttie rebuilding process, such rules must first 
respect the basic freedoms that private (iroperty 
and the rule of law provide. Furttier. sudi lute 
changes must be made quickly, clearly, and credi- 
bly. Government can si^spurt Ihe rules of the 
game necessary for rndividuals and communitfes 
to recover by acting as an umpire— providing 
police for protection and courts of law for dispute 
settlement and, most importantly, not changirsg 
the rule in the middle of the game. 

To be sure, some tula of Uie game, sucfi as 'should 
the government provide levee prolectlonT' will be 


fraught with controversy. The questions of 
whether the levees ought to be r^ilt. what level 
ol protection ought to be provided If they are. and 
wheiiser property owners ought to pay the full 
costs of miring their homes and businesses 
deserve serious deliberation Uiat we cannot render 
hec. I lowever. as long as government manages 
these systems, its failure to decide clearly and 
expedit lousty what It will do and to carry ihrougli 
on its commiimenis will perpetuate the limbo In 
v^ilch so many storm victims find themselves 

Witli the rules of die game in place and properly 
rights assured, the recovery prooos can begin in 
earnest as residents and business owners judge 
how and when to rebuild. II |iolicy makers draw 
out the decision making process about key rules 
and policies. Use signals generated by civil and 
commercial society are likely to become noisy 
and lienee less dear arxl useful to those engaged 
tn the rebuilding process Rebuilding must be 
organic, stemming from Use grassroots, tn order to 
bo sustainable. ar>d only dispersed decision mak- 
ers reading the signals generated by those around 
them can manage this process. 
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C.2 Create im advance an alternative reg< 

Ul ATONY REGIME SPECIFIC FOR POSr-OISASlER 
ENVIRONMENTS. AND DEVOLVE POWER OVER THE 
REBUILDING EFFORT. 

One way to fKiiltote the production and execu 
tion of clear rules of tlie game is to have disaster 
appropriate rules and regulatioru written before 
the onset of crisis with a clear trigger for execu 
non. Such regulatory preparedness' would 
reduce the uncertainty that stems from the slow- 
moving political process and would esublisti 
alternative regulations for the post -disaster con- 
text when, fur instance, child to adult ratios in 
day care centers, rxirmal debris disposal proce 
(lures, and pollution control gasoline formula 
lions may not be appropriate * ideally, these rules 
would include a clause for automatic execution 
after, for instance, a prestdeniial or gubernaior lal 
declaration of a major disaster. In many cases, 
bureaucrats in the Gull Coast liave had to bend or 
break the rules in order to make progress In recov- 
ery efforts. An alternative regulatory structure 
recognizing the different cosu-berreflt calcuta- 
itons in the post -disaster context would redix:e 
I lon-compllarTce and lielp ease some of the bottle- 
necks that slow recovery. Most importantly, rt 
would make it easier to provide the quick and 
clear signals that communities need to recover 
and reduce the signal noise associated with 
changing reguiaiions on the My or selective and 
unstable enrorcemeiii on the grouxl 


An automatic trigger for such a regime reduces 
the ability of special interests to ailempi to adei 
the process or change individual rules 
Implementing (he alternative set Of regulations 
automatically and as a complete package speeds 
enactment of the alternative regulatory regime 
and ensures that people know bdore a disaster 
what to expect In its aftermath. Art automatic 
trigger would aba be in line with existing policies: 
a presidential disaster derlaratKxr already triggm 
dozens of automatic responses under the Stafford 
Act and other legislation. 

Local ownership of the rebuilding process is aili- 
cbI. Federal response stTould not erect roadblocks 
10 competent local leadership, but should instead 
support and inform effective decision making on 
(he ground. To the maximum extent possible, 
recovery efforts should be managed as locally as Is 
feasible— as close to those with the needs and rel- 
evant knowledge as possible. 

Congre^ should shift the primary responstbillly 
of relief agencies from one of regulatory oversight 
to one support and advice. The provisions 
articulated in the Stafford Act. and the narrow- 
ness with wtiich FEMA representatives frequent- 
ly interpret these provisions, unnecessarily lie the 
hands of local leadership. SA^ille policy makers 
may deem It nc<essary to rmfotce some general 
guidelines for safety and accouniability local 


* For innre uit gasoline tegulahom and tl« lederai government s successful responw. see Alastair Vl^lling. 'The 
Kauina Success Story Vnu Didn’t Near.’ Regulaixm. Spring ?006 
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leadersliip also iKe<ls the OexibtlUy and discretion 
to maKe marginal choices about how relief funds 
are spent 

C.3 Avoid poiicies that distort local 

ECUNOMtfS AND HAMPER CIVIL SOCIETY 
Rf BUILDING. 

After a disaster, elected ofTicials should not 
respond by attemptirrg to make whole the victims 
of the storm through targeted and bureaucratic 
Initiatives. The sentiment is noble, but the 
Ktion Is Impossible. Because they lack the ability 
to discover knowledge of what people need, 
when they need it. and how it is best deiivercd. 
governments simply cannot provide the goods 
arsd services that arc vital for rebuilding. When 
governmenls do try to Intervene to provide these 
goods, they ersd up creating signal noise that 
slows (he recovery process. Additionally, tliey 
introduce an element of uncertainty that makes 
U more difficult for individuals, families, and 
comruinities to rebuild. 

Social capital and tlie signals provided by civil 
and commercial society si^rported by property 
rights, freedom of contract, and the rule of law. 
are crucial to rapid and sustainable recovery 
eflorts. so policy makers must evaluate policy 
interventions to ensure that they do as little harm 
as possible to organic response efforts, for ihis 
reason, providing any relief that policy makers 
deem necessary through cfuick and unrestnetive 


means is vital. The more restrictions and tests 
placed on relief. Ihe skrwer M will arrive anti the 
more signal noise end economic distortion ir will 
cause. In this vein, one-time cast) payments are 
preferable to means-tested continual assistance. 

Further, housing vouchers are preferable Co 
fEMA trailers. Recipients could use voucher 
funds to rent an apartment, renovate a damaged 
properry, s^vu as a (lawn payment on a new 
home, or purchase a small modular home tftat 
(hey can later expand such as a "Katrina 
Cottage.** Such a policy would be vastly more 
efficient and humarw than temporariiy providing 
everyone with a FEMA trailer and would inspire 
8 wide rarrge of market responses to meet Ihe 
hoLfimg needs of disaster victims. To further mm 
imi/e bureaucracy, policy makers should not 
means test vouchers. It should distribute them 
using simple and slraightTuiwaid ailoria— Ore 
(cwGf criteria the better. 

Policy makers must recognize that ft is ikX jusi 
atomistic individuals, but entire organic social 
structures, that recover after a disaster. Markeb 
and civil society institutions are vital aspects of a 
functioning society, and policies must allow tfieir 
experllonl and thorough recovery Communities 
are not sustainable without (he recovery of retail 
ers. factories, service providcfL and the jobs that 
these businesses aeate. Policy makers should 
avoid the temptation to Implement targeted pro- 


For mere on Katrina Cottages, see Witold Rybe/ymki. Slate. March 3i. 2006. http /fWNNUate.cQ(iVld/?)3a98i/ 
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grams designed to spur sucti redevelopment. ^ 
far the best course of action is stmply to establisti 
qiiictdy rules of the game that wMI allow social 
structures to rebuild Internally. 

It is vital tliat elected ofTicials avoid signaling any 
policy changes that have not been dellberalety 
considered, particularly for their imintersded neg- 
ative consequences M they bear even a him of 
government sanction, cavslia proposals that sug- 
gest that policy makers may not honor individual 
property rights will create unnecessary and cata- 
strophic uncenairXy, not just among those must 
directly affected, but also among neighboring 
commimiles and potential investors. Just as an 
Ill-considered comment from the Chairman of 
the Federal Reserve Bank can have massive 
effects on the stock market a poorly consktered 
utterance from a mayor or governor can cause 
people to ladically rethink liieir plans in Die wake 
of a disaster. 

Finally, planning authorities must stay out of the 
tiusiness of picking winners and losers in the post- 
disaster ecwiomy and Instead restrict their 
involvement in economic redevelopment to that 
of the neutral umpite. To die extent diat local, 
state, and federal authorities are engaged in rede 
velopment planning (an engagement that should 
be minimal, clear, and credible), (heir plaru 
should aim to produce as little signal distortion as 


possible by offering, for example, general tax 
credits for all business, rather than targeting par 
licular industries or businesses Uiat existed before 
(he disaster 

CONCLUSION 

After a disaster. It is natural for people to clamor 
for quick action Because elected officials respond 
to political pressure, they tend to do what is easi- 
est: promise large sums of money to help fix the 
problem and develop radical new plans lor affect- 
ed areas But wliile Uiese policies may appeal to 
voters and to elected officials who want to "do 
sometlting.* they are not ultimately conducive to 
helping communities rebuild. Vlfctl-inleniloned 
policies that appear at first glance to be helpful to 
those in need may have imsoen costs that can 
have significant negative effects on recovery. 

Individuals rebuild around one another. For this 
reason. It Is vital that policy interventions free 
individuals to deploy their social capital as an 
asset in rebuititing." Indeed, social capital 
functions best in a maikel setting isadted by the 
rule of law and respect for property lights, as it 
allows civil society actors (including individuals, 
rmn-proflls. churches and religious groups, com 
munity associations, and businesses) to generate 
the signals needed for recovery— signals that 
respond quickly to new information and oppor 


*' Elmily Chamlee-WA^ight. "Arier the Sterm: Social Capital Regitxiping in the Wake vi Muiricane Kau ina. ’ (work- 
ing paper. MercaUn Center at George Maxin Unimsity. Aiimgton. VA. 2006) 
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tunines and that result tn superior outcomes to 
top-down plam. Because of the imporunce of 
social capital m reconstmciion efforb. govern- 
menu must resist calls to impose order on the 
decentralircd process of community, economic, 
and philanthropic discovery. Signal noise creat- 
ed when governments consistently shift (he rules 
of the game impacts the ability of communities 
to utilire their social capital, which affects the 
sustainability of rebuilding. 

After a disaster, public outcry places tremendous 
pressure on governments toad but if policy mak- 


ers authorue large expenditures and new pro- 
grams without consideraiion of negative unin- 
tended consequences of their decisions, the 
effects may cause serious harm. After immediate 
Imman needs are met, governments must stand 
back ami allow the rebuilding process to unfold 
organically. Communities are highly restlicnt in 
the face of disaster, and social capital is a vital 
asset to recovery. Success deperxis on Ihe ability 
ol individuals, families, and cornrnunities to read 
the appropriate stgnab about how to respond to 
best fit their peiticular needs. Cities are iMilIt 
organically TheymustiebutIdUiatwayaswell 
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Helping Homeowners in the Gulf After Katrina 
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EXECUTIVE SUMMARY 

ToDowing i}i« destructim vvfoughl by the ^OOS GuV Coast tXimcanes. Louisiana oifd Mis9sup(ti 
visUluted disaster recovery pro^^aim (a homeowners, loutstena's disRster recovery progrwn. Uie 
ItcuKl I tome program K’thelargesisvrglehouslrigrecoveryprpjectmUS history 'R Is also irwodm 
coraroversy with a record ol slow poyiHJU conluslngandconhiciingpollciesand^s and extremetv 
Iriistraied appUcunts. 

this comment explores Road Home s pnbcy grals and rieugii, iitareig them m Die rortlevi ol Ihe 
Oesuiiciion wiou^ti by the hurncenes and dieroleof msuraiKeendyoyernnitint before anderiei 
a tlsasto II Itien contrasts Road Home's goals and design with itie iJoRcy goals aitd (l«igii m 
Mississippi s Homeowner Assistanre ProgiAin 

Miyussitipi s ctearer eligibility rnterio and tlie (KiorRimioh of applKams aHnwed foi faster prngiess 
than in I omsianii. I otasiana's decbion to disnihule funds widely (both geogreplifually and ten voially) 
and wMhoiR riigard in (he seventy of darruge has contributed to a slower recovery m nelghhorhoods 
Ihal experienced Uie full force nf Hooding. fielltermoriL louisMna's dectslon to loe Road HorrM as 
a community devolopmeni ptogiam by assigning exit pcrulues to those who do not return to tlieli 
rormer homes has limited Itie personal nulunaniy of those most affected by llw slorrm iind may ktcli 
them imo highly dcvimental sAualtons 

Clurly defiiung culpobitity and deternwiing cliglbaiiy Is vital m struciuring disaster assistance Road 
Home's laMurc to do Uib could be catastrophic lor Uie tong tarn rxovery of both Loulsione and Uir 
ftvacuerrs 


tn 1 KKV mftxnMoirtxxJi die Mtfcauis Center sCm» and ResponwaitbrW^oofHivnanvKainnB 
'VMuseniine www in«ca(ij\org/glabalpio^>tity orcomaDanicIRoihsctiiSj 
AsaDC»t« Dtrecror gl ite» CSibol Prosperity tnmxiwi. at (703) 9M 49)Oor droUnch^T'u.edu 
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THE ROAD HOME: 

Helping Homeowners in the Gulf After Katrina 


INTRODUCTION 

Th e 2005 0 u Lr Hurricanes dcMroyeii or dunaKeii more 
than JOO.OOU homvs in five states.' Rntire L-ommuiu- 
Iks were abandoned, and the itonaa left many hames 
ufualvaKvablr. Because damage in Luiusiana was par- 
ricularijr acute, helping homoowners become an early 
tecifvciT potky goal Acting through the nrwiy cstab- 
Usbrd Louisiana Recovery Authority (LRA).'thc Office 
erf the Governor dircctciJ SA.VofSiO.4 hilikm in federal 
Community Development Block Grant (CDBG) funds in 
nvatc the Road Home program. *thc largest single huus* 
ing recovery program in U.S. history."* 

After the Department of Hutaing and Urban Develop- 
moni (HUD) and the Louniana IcgWaturr approsTd Road 
Home. LRA awarded a private firm ICF [niernational a 
S7S6 million contract to manage the Rnad Home program 
Rend Home began accefiingapplicaiions in August 200A, 
one year after l-lurrkanc Katrina hit Louisiana.* This 
amount was later increased to $«12 million in the final 
tveckt (4 Governor Kathleen Blanco's administratiiMt.* 


Riiad Home was designed to serve as more ihan a disas- 
ter i-ompcnsation program; It was designed to func- 
tion as both planning and housing policy. The program 
aimed to simullanrouiiiy cnmpeasaic vklims, re-ereaie 
existing neighborhoods by awarding larger sums to 
those choQsiog to stoj' in Louisiana, and dcvekip afford- 
able housing options. The program taigcicd • broad 
popularion. extending eligibility tn those wbii suffered 
Mind damage (an nsmt typically covered by homcowrt- 
m insurance).* 

The program's efficacy has been widely cTiiiriKed. By 
August 2007, only 23 pcterni of appheania hnti received 
grants. Applicants have rxpmwed frustration al (he pro- 
gram's rompkx appikatnm procesn, mequilabk design, 
confusing pnlicics, erroneous calculations, and slow pay- 
wit rates. Reanvry authorities and state kipslainrs blame 
overly rigid federal reRulatimus insufficient congressio- 
nal allncations, mkraatuigemcnt by ICF International, 
and mUcDtniminicaiioR with the federal guvernmcnt. 


I U S GovsfrnafW AoeurttOMyOfflca Prv«TWU(Y«eironSl«fienCu>CaanHstaMQ»j KAOOI-OOIMiVMlImw-*) D C CM) 
fOOTI pn gavwow SMuyiSiSU^pUt 

t Ths».HAaainCr*»«!l«)Bt»*Wnatownmao g^ f wmUqpUavwiwMiniiiUmu 
1 TT»<tMO»CAs|<a^am Aojutix hnpwnwiaoi/nen^BatruvTMtaanoMgfli^aixasMm ftci’ 

4 7hQuyii><(eaOMoihefli09nsr«»siiass it iftwyiiiwikA rwtreacrcxamiiuwyuwucBnMi'.ca^onDwtXMsrivwAosnfia-^ 
chc^iiy rojonMito (o guo * lome • p9lnisi«x« 

5 Ommtmi* 'tenmMysneitooonOueifyusMiviflc token) iwwwtxjugy ins 'meav^yune Mam U aXs 

A THumiAyijrsneniiCQAarivnncmeownn ipwtonetffnlcQMHQmaprognfn r*rr»'i'<b4b*reiJOI6'Nor«fKuiswe 
uu«s«« M4o4oo«mpw<motlnhonweNr«rt7aafrvu)n h»ren»s«veftfw9imwi5purao'ix>awitoft«nis*(iii<<niH<ani trui 
vnubhlVflWbpni »iigi » au a Pn30wt)i ftaom y mo (Wt* wmroV itw sicrooiesaegi l i Piai iv ium wsenuw mstoni.iMieo« 

(gamrs) snlsssBrjion oia7«"s 
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The 2005 Gulf Coast Hurricanes 
and Their Consequences 

b( KASLT niumin}; of 3005. Hurricont; 

Katriiu mule landfall in Burat-Triumph, Louisuma. Aa U 
momi over soulhcastcm Louisiana, the eye of the stono 
headed directly for New Qrlcan*,hrtnidns with it record 
winds nf 13U miles per hour and Jnipping as mudi as I5>i 
inches of rain within 24 hours. ' These events alone were 
enough to tnHng property dcstnietion and death to the 
communities in the path of the storm. However, it was 
not Katrina's wind nr rain (hat dcUvvred the moat drvM' 
»ting consequences m New Orleans. The worst damage 
vnDWrtwgbt by Karritia'k powerful storm sutgea, Mime of 
which rose as high as 12 feet above sea kve) in the canal 
entrances of Lake l’antcharrnihi.*S<onn surges coursed 
through New Otleans^low>lying parish ncijdibarhoadk of 
St. Bernard. St. Tanmuny, JcfTcrsoit. and Plaquemines, 
and 'm rmfe than SO Ineaiians water breached and over- 
tirpped the levees and floodwalls buflt (oprotecl restdenu 
aruuod Lake Pontchartrain and Lake Borgne.* (See Map 
1). The multiple levee failures during the day resulted 
in M) percent of New Orleans being submerged in up fii 
10 feet of water. Storm surges pushed floodwatcrs into 
ncighburhoods in surrounding parishes throughout the 
do)'. Pumping stations designed to remove rising waters 
(ailed to work, leaving eommunhicssubmerprd far days.** 
It Is estimated that the floud caused by levee and pumping 
station failures killed MM) of the 1,300 (wopk whu died 
died during Hurricane Katrina" 

SrHithvostcm Louisiana was not the only region to sus- 
tain severe hurricane damage. Katrina's effects along 
Mivsiasippt^ Gulf Coast were total and devastating. The 
hurricane shoved barges, boats, and dehru into neigh* 
horhoods, UIlinK 336 people. Entire communities svere 
leveled. Hancock, Harrison, and Jticksun counilea were 
those most afleered 


However. Katrina was only ooc of two ma)nr hurricanes 
In hir the CuK Coast in fall 2U0S. On September 24. Hur- 
ricane Rita hit southwestern Louisiana and Texas, pro- 
ducing rainfall that breached Katrina-damaged levees 
in New Orleans: flooding Gcotiliy ind the Lower Ninth 
WWd a second time: and dr!rtni)ii|gscTeralconununitics 
in Camcrcm.Cakasieu, and Beauregard parbhva Indeed, 
Camemn Parish was nearly obliterated. 


2 Who Pays? 

TOTAi. PAMAoa raoM Hurricane Katriru isesiimated at 
over Slot) billkm, making it thecostlteM Atlantic hurri- 
coue in hhtury. Approximately 6S percent of the area's 
U7,000 residential properties were daoded. whh SO |HT- 
cent suHtaining severe damage.” 

When Katrina hiL main restdetits in Luuitiaua'v hardest- 
bit areas were either uninsured ur undcrinsured againri 
flooding. The disastrous ronsequenecs brought to the 
fare of public discourse the argument that pcopicshould 
not settle in areas hicatrd below sea levcL" FUrthcnniirc, 
shtMild they choose to settle in these higher-risk areas 
and fail to tiuurc, nr to insure adet]uatrly, they shwuld 
bear the cost of the decision to live in high-risk areas. 
However prevalent thb argument may have been in the 
weeks and months follouing Katrina and Rita, a closer 
took at the simatron inJicatrs that incentives and infor- 
mntion underlying residents' dcdslona-rach as where 
In locate and whether nr not to insunc-werv dkbirteii 
not only by decades of federal intervention, hut abuby 
state and local pulidcw Thus many rciidents made kiisi- 
linn and insurance devistons using iocompletc or inse- 
curate information. To the extent that such infnrmaiicm 
provided the basis for decision-making, gnventmem— 


t 0«mraf Anwwan m|Vi* nngw OowtK Dmwvtii 7>w ta)nonari"i<d**"5ywr Mol *A«nl W ttq ml lAkr 
tan**! vA Awifuri Wrvtv M Cw4 i JCOJ) Ism ■ nwmafcs ixn'l'hwKy/ritvagwivi' 

« M in 

a «Mi .'A 

IB M 00 Axtiosonfiil ivortlnalnwnalgwpwmOMlIcvslp «gT«rjot.ivHJ5l tv>*wK)pnMasiMasvseaiaMtiaQU9tlNrv-93UUiM 
»iW»simtaw<uf«fanma>vi'w4i«sjlsocraie*csieDtsnpst««QrvityRia * HwlncsImoiajtyranaaraaveoanBumles llwaUtOH 
* I ^Mn#ltiajtaao^Nnwo)SK> tiay MmAlfcirM tMsnaub t3p>«raltsi>wcKWBsuai6l 

«»air I ^ *w> hM O tvM PMM at Mwtsnpn^ flr>4 ksKi irv 

ft tAsKuniotu md ftamriM^WaoiinaoliamvihvivO^ww ■i|»witonsf<N rMkaBPiAtfw|«asni*siaMMiaUi:vift*M#luCA IUa 
iMMWgWMrtSOMOiM jXXXi 1 |itt|./'wNw.m^«rt«liMWWHO^OOmit(^ 

1/ UfOAWitMuf Mood roMUanlMWCMnatl AMMdmBOwsUinaw vwnwytbimttnin)mijwmu>»WtwsnamqH0 
MBA min mg huft ji f toon irnumtahoy-aff. jw m ar u bst w ss r. ti rri>kt»uot Tn»fwn«i»g»vwAmoibitfnwwt 
<1 MriSMfei bontlKtmc ihSkBoAgMtMecaMartgtnshmtenCqyotisMOfiam'ltoaicoti XiOtitety-MWiMK. 

xit)' 'B^i^hlKiAnav-vei' 
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THt NEW ORtEANS LCVECS 

Th« aMumrJ f via»9<)<<*ty t<v irm m) Dood 

wdliearooecna* wKh ir«f lead Act of 193S rid itw flood tMO 
Actof iwe ln(la1nWlOlM>^■nale9ltdlClCJi9wrTTn«atsttl9li& 
Ann| ConKcf tr^nw^ (USACE) ilHignMandtMCnioitof Vm 
rv*w n NtwOftMmMlWMnin* noth* pitaent diy 
Lcc*il«vwtnor<bGNinndop»rmtn8l«van r«Qnrg reipona 
tiMy tor maKKarwitt 

In I9fi& viae* acta ol Mi#f fjna fteoy prampaa oinancmnn a v» 

lDllCNnn90«outrutng89aimtUSAC{. rnffwiad-iWXraow 
i»\«*r«rovmniprai«ct maHiiTiirrrfiiAWAninRd how 
*ttt raciiMnr vw plan wwKcrnpieti ana aemttrgu* me plan 
loT' waoM >nodaquMry daufnad at m* tow ffw Kincarw Katrru 
»« madditon^pr om conotradbyiteodwroinoiwax N«w 
Oflaam retad m a was ot pinping itaocn icndM mreuQtart ma 
e-ty tnatauuonafuusmampegri ntfwariynviuaaicanTiKy 
Ma'Tianolfimovngitaodn^anralracimaif mrviwid Tl» 
<AnwepnMnio( nood protaeton ijMm md draawiq d nimtrKN 
neon aped owaiopafi tpauitonaer the Itneea Awadoue^ ffxaa 

WMm9davgne<]tapr«««>iliVBsr'a«oanceu«9Mdav«r^r<iei 
r«e»ol High itood ink. aoandiHatawttdduMtt 

Aouningnttw Ameren SooetyotCuniSr^nKrt lASCn.meariy 
TNoIZM mil«idtinlera'immndltoe<fwali«w«ilma^t»a 
(«A4(ofKjOHia'lnseawplac«> iMatcdU(»a« 0 u*tc>tnar(torgn 
(rigmari nM <aiM D account tor mt flOft MM «r tna eHOnca d a 
wafr Wled g jp mat dawlopda bahna th> oonc i ea i walK neiher 
Mat levtmwnraciranop^ TtwywoanoiproaKMagarattert 
rwMon 'anengnvngchMaoIntaMnimecerBMQunQi'wtHai 
aUoweosoKotatcoLmaraiaatorBpEK/ntDmeu^ mhinkiTe 
KdrimJanimalNMOriaane tvrcmafaQCKtiontvttsmiwapdce 
fNAl m OMign nd rdiad on neornci alevaiion iMa Miat nagretad 
ID take HWD accourtt me txt «ui N«w Oi lent a nl(>ng ai mu:h at 
onanchpryair CorermantnunagemantdacMr&oTigasmnBl 
pork and tpwvingpoiaicimai pia^jed USACf hmda ' and iocr 
Irwobordi dwwonotmiadrBdiudoaantMmru&icrfmBtioc 
Itae mpRMments Mwnl 'btaaed tantnKts and Dotueai patrorge' 
magrWwd ooom^namg niacet 


not reaidcniN-hcara mpnnaihility fur at Iraai Ntmc of 
the Mnmi'rdatcd damage. 


tn hindklght. it i> clear that cummunltka flooded bjr 
Karrina were located in ftoocipiAina and that reaidents 
there should have insured against flooding. Yet only 40 
percent of residents in Orleans Pariah, and S7.7 of those 
in Sc. Bernard Pariah, for example, carried flood insure 
atiee.'^ .Several factura contributed to the relatively low 


flOOtNrigmNewDrtoaniWBanotrwMttDie butramermeiesi> 4 ot 
■iiarnravWaKrucVitoAir* Trincatateecmc(aibracf>n«rv 
•n9datyM»mv>iM«nAeie()iwa» ndpkanpm 9 Kac«r«-><toaign»d 
« proM ttw 01)1 acaoVy HsaiaiM B two-thirdtd as daaiH tea 
ndraKisgs 'Tti^ASCiettmaiM'Tataa&eanHarrmeaatkfiiprop 
at ly loem n New Or torn would torn oumod had ma toMA and 
oumpini] ttaPemnot talbd 

No vry entity areapomtola tor ms enyi w rng-n»liiedto»ima n« 
tlSACC badw tonwocrertor New Odeom* WveasyiMvt mthe latp 
laoos buttotf iwMdaecttarth rvhesimekjiiadtuikandtecal 
jppoaitOD nantavod and oparstM the levees tTwcayswetarwid 
twnermetdiaarated me pumping satom Menyotmeliwoaliec 
oaea 'leuNM from imcJMT Ifiet c( aumorny and ewn cMtUDr« 
natien amoaQit me varioiA agcn&ethivng^uradieionover the le««e 
tystem *'*mm*senta HuiicanoXaemeserioKionNewCHHr* 
wnMhaned^Godlrten MghwvdMvidanaucrf’nr'Cteitoraof 
eifragiiriute (tosignsd to iMKl agerai sum an Miti) 

t ha t»i» ituii lowt «wu a>ii«mwuww»< tnwegwoii 
WMiMtiiAt WWUMaUkSMiNMrOlMi l>muaa IwnjwiWswaui 
anyar.awMimrai— mwW—a l u axeii isar f s It u w imi imew 

raessHiiartmiawpMMtkiUaiselvmuwVwiuUVMrsi iiiMt iwe» 
•arwiiVB riTMpaw agiupiiwii ■M|na«i wvv m waWwii nn .awt i 

« WMMMnv«<tii(aM<M>lie>ni'm>i wr I siwiPviw m ewiPiriimiiK 

i mi k a liaw|«>eai»iar'— >mrAPwrmwwpp«awiPW»aSwp» 
iivppianf— ^«»Htprep>p»>air»«s^i im vpiHSiMiMHipwer 

pppmpt»in n »p«e«t>ii»wp|ipvim»»w>^i»«i^»wsp aa—n «>«• 
lpm*i %<••«•* Mr* Up>«imH«PtiPMrpiPiPappa«pH|»art«rir« IIP 
VMMt> avpHitPnant wMtieuwie*^prihi{ws^|r«Spi>«Mmi» 
*Mtwt*w(eiPSMn 

a Aiikavppd lft>>MOe— lipip»r> w iwi»if^gt n 
a WOPIt lamMIA IIPUMtMIIPVKiMiSIHVM 

ifeM 'KMOaM l•/f/nn so 



• •MB. 

«t ttwpwi new I ' 


rate of residents carrying flood ineurance in the Culf- 
particularly in imutheastcm Louisiana 

tdrally. It H individuals who insure against disaster. 
Standiird homeowners imurance rovera wind^related 
daertage, but generally excludes water-relatcd damage 
that results from flooding." Because private insurance 
companies seldom offer flood insurance, the federal 
government developed the Naiiona] Flood Insurance 


14 HawaritKiasoJharsPdMjmPiiiily ‘lUBsgaOiommDecrBOQn laaafPt trvn lAsrcmittrvB JcLinOgi Pak asd Unp j tsimy n 

tnni W 

15 RawWO lur^ AMtutmatoBifancalauBSiarafxnngtMafrOirnagsCEtovarBfiKamBONnMaiBnruViiiom ttdar C9de%J18B7 
IWansigteai DC ConTcsxnilUnavcHVvwa MI) 4 nop ttwww pro crg''WlXtcgSttpatsAJ?Mo ci w>.lMM p» Atmavtttri- 
wtOTarlanutincicompawABpBytlDOOjaiiaijclBSTntorwheMhiyDalwvadthmwatottnctrwgwtols Asaresintoinsuiirywvnot 
pakcyWi^agAiavKiidPwaiir-mmagaaxcaddrb Toi^aimMMtttnMOiMwnpoaoHcerHtmaaatar'OcTidgeuekaon wtm lan^iags ma 
4«9 a cia» mat iOMince ccmpuuas ara not latponuD* tor dunwgi fSUM to me taoa a ot dssrn or Kvaaa. 
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Pr(»|0^ini CNFIP).** vrhkh subsidixcs flood insurance lu 
hurocawncfs Inaued in spvcul flixid ifeas.'* 

The NPIP usis FIochI Insurance Ralr Miips l Ft BMs) pm- 
duced bjr the Bnlcml Emcrumey Manogctncni Agency 
(PEMA) tn price premiums. The cmrragr u then sold 
to cNgibk horacoumers through private insurance com* 
ponies in a policy separate fmm hnmcuwtKTs msuranev 
The lOO-year flood, or a I percent annual chance that 
Aaiding will occur. U the atandard used to map and m an* 
age flood hazards. (Sec The National Flood Insurance 
Pmgranw*)** PEMA's maps are hosed on the aonimption 
ihai the levees a<uld withstand the I percent chance of 
severe annual fluud. 

Neither the NPIP nor Loulafaina'a sure and local policy 
makers distinguish between ino-year R««oti proteccioM 
provided by on artificial levee and 100*year flood pro- 
U'CiMii offered by natural tupography. In het, NPIP h 
structured around the implicit assumption that levees 
will hold. This assumpiiaa, ime also held by man>' New 
Orleans residents, resulted in fewer homeowners pur- 
chasing flood insurance.** Apprtainiaiely 3 .S,OOa of the 
flooded homes in New Orkms were not covered by flood 
insurance,^ nften because lenders told nwoers that they 
did not need it" In particular, residents of the Lower 
Ninth and SL Remard Parish were tnid they were 
not located in a special flood hazard zone. However, the 
presence nf levees does not eliminate risk; levees arc 
alwayv m risk of breaching. 

The scope of flooding in these areas indicates that 
PEMA's flood mnpN did not cmrcctly capture the actual 
rhance of a flood occurring This is rrue m Mississtppt 
«a Well. Kcsitknn in both states were living in areas not 
designated as lOO-yeor flood piains. Matty In these areas 
derided not (n insure hosed on Inaccurate advice derived 
fmm gnvcmmenr 'generated maps, and thus they were 


uninsured or underinsured against water-related dam- 
age caused by flooding. 

Some floodplain residcois, hnwever, carried manimura 
coverage • homeowners policies through private itmirets 
and flood insurance through NPIP Though these tndJ- 
eiduols took every possibk measure availabk to insure 
against hunicone-rclatcd damage, they nvre. m effect, 
not fully itBured against levee failure because NFIP did 
not price this residual risk (Lc. the risk ouiK'iatcd with 
the levees breaking). This oversight rendered the NPIP 
flood insurance policy on incomplete one. 

Some who lived in designated floud (dninsWere slvmsl 
to carry flood insurance, but they chose nut to. Thtne 
living In bazard'pmnc areas may have elected not Iti 
timire against flood because they erroneously bvlkved 
that homeowners insurance would suffice, because they 
faikd tn fully appreciate the risk assorUied wtrh their 
location, or because they believed that, should a disas- 
ter occur, government disaster relief wtmld cum pensate 
them after the fact." 


3 Program Intent and Design 

Arrgii KATliiNa and Rita hit the Gulf Coast, bulb 
Mississippi and Louisiana grappled vrith the quostion of 
how government should compensate humcowners fur 
property losses in eases whiTC the cost of repair exceeded 
what Insurance would provide Each stale experienevd 
unique rectn’cry problems stcmmtng from ihe dtfFercni 
types of storm damage done to each atntr. 

tn LtMkiatu. much of the damage (in terms of popula- 
tion ruiKvnrraiktitloccvrrvd in thcsuuiheasicm poniun 


tfa fhsNfiPuitwGrTtyuwasclVdinn9itmiMinBntnccuiCaanan>!Cmnlirp(mBi]ndrprcpwtyiBwmpainSDC008nao7i 
iimt:nwaqeiiltl2IQIO tn ip wtj ft m«ob cpv w u yi ecoBtintwo jrmwB Mworat meonra mny wrse msir wnpotees 
If Angnieewiwm:ypirOioa«TKt^p3lKyMNsjpftiUVAareato#^BprNBi«<fv>sancate^i**iy PvtdSicpnnwnmtsEitfiiaistanKt 
iiywoiinmleowi top>yrcru»Bfunrgawpvy Aoiw i u i iop n J a f cu n wo q S ttimwy Claimtawi)iya«ii«taw«v(»*n|i^V 
usfi— >U4w*DyUftiiaiMTPMwwTwnt vmsnrrMatcoahJMBmw^ Kaiatitvw'aDismiiNHaaitqmitaanyMoiagiWurrwMaa 
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of th« state. In itreaccr New Orkono. damiistf was vari' 
able. Flood waters hod wosbed away some ualu and left 
others intact. For cxaniplc, in Central City New Orleans 
MHnebuilditiKa experienced ten bet ar more of floodinje 
while several blocica away very little Hooding occurred. 
Thb “jack-o-lantcm' effect made dcsigniog a rtbuild- 
ing policy based on traditional boundaries much more 
difficult and rafoired Loiusiana to establish policies far 
rebuilding ‘Vhat was not totally destroyed."* In Mis* 
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sMsippi, damage caused by the storm surge was total, 
completely erasing tnant' houses along the coast The 
homogeneity of dcstructloo provided a clearer starting 
ptant fur iJenti^og damage and structuring subsequent 
compensation policy. 


Both states directed the majority of early allocations 
to programs designed to assist homeowners, and both 
received approval for their plans from the Department 
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of Housinc and Urhaa Development.** Htfwcvcr. Loui- 
•iatu has experiegcnl oofpiiag conflict with the fciieral 
^'cmrocnt reganUntc the Jcaign of Road Home and the 
state's planned use n( FEMA Hazard Mitigatiiia dollars. 
Figure 2 shows how each state used its allocadon. 

Mississippi’s Homeowner Assistance program was 
designed hjr the Misstasippi Devrlopoirnt Autbnrity, 
located in the governors office, to award compensation 
grants of up to SISCLOOO to homeowners located outside 
the 100-year flood plain who experienced damage due to 
hurricane-related floods. 

houisianaS Road Home pr u gr am Was more ambitious hi 
lerms of eligibility and goab than was Missbtipp{*s Hom- 
eowner Assistance program. After Katrina, more than 
200.000 peopk’ evacuaied to arcu other rtiait Louis urn 
cities. Alarmed by the rare of out-migrariua the state 
wanted as many residents as possible m return, in order 
to "restore Luubianali impacted communities'’ Program 
designers and federal officials feared that "devastated 
communities [wouldj he blighted by abandoned hnmesi. 
clnudcd land rides, and dHinvcstmenls if a large portioo 
of the financial assistance (wosj not provided to home- 
owners as compensation for therr losses and os iocentiVL- 
fat homeowners to remain in affected areas."* 


Road Home was designed with two intcfrclated goals in 
mind. First it would help rcsideQts remm to Louisiana. 
Second, it would encourage them to repair their proper- 
ties. Designers hcg>cd that this approach would pnrmpt 
the reboUding of pre-existing communities and salvage 
damaged housing stork. In these aoibitinus aims. Bnad 
Home departed from Mississippi’s mure concrete com- 
pcnsadoo-fur-loBscs approach. 

While Mississippi^ Homcnwnrr Assistance program 
covered only flood-related damage, Louisiana's Road 
Home program extended eligibility to residents sus- 
laining wind damage, an went typically enwred by 
i n anc uwn cni insurance. (As dfawusNcd earlier, rMidenta 
subscribed at a much hi|d>cr rate to homeowners insu^ 
ance than to NFIP-provided flood insurance.) This dec)- 
sbm enttrrihured (ti a higher than amkipatrd mimber of 
Rood Home applicants and the program’s ensuing budget 
shortfall of $3 to Sn billkm. 

Why did the framers of Road Home choose such brood 
eflgibiiity erheria? Difficulties in determining the exact 
soureeofdjfiuge(windvs.walcr)hBvebeenclted How- 
ever, limiting cligibiltty based upon levee failures and 
previous flood maps would hove greatly simplified and 
better targeted the program The broad criteria might 


riCUftE t THE STATE Of LOUISIANA'S GOVCHNANCE AND MANAGEMENT 
STSUCTTMCSFORTHC ADMINISTRATION OF THE ROAD HOME PROGRAM 
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riCURC 2; ROAD HOME’S DESMAN COMPARE O TO THAT OE MISSISSIPPI’S 
HOMEOWNER ASSISTANCE PROGRAM 



also be attributed to the best nf intrntiuas-hclpiiig u 
many people as pewsibk. It is abo possibk that state and 
kical policy maken may hare acted to deflect rcapnnsi- 
bilify from die state and local government mfnstructuie 
polidea contributing to levee fiiiun: and onto "external 
ctTiits' O.Cm (he overwhelm ing effects nf an historic 
Weather event). HadrligifaiUtycrileriabccnmaretlghtly 
defined, the program may have drawn attention m the 
inadequacy of federal flood insurance. 

Some of Road HomcTi policies were deitigned to serve a 
kirxer development goal of rebuilding denrayed neigh* 
borhuods- However, on the program's finr anntvemary, 
two years pnst-Kairicia. only 23 percent of eligible grant- 
ees had received fund*, delaying rcconsmicdon plans 
and frustrating those residents who had baaed their deci- 
sions to stay in Louisiana on the expcctadon of timely 
Road Htiine payouts. Some of these indtvidiuls fimrul 
themselves waiting up to a year for the first responses 
from the program.* 


^ The Road Home: Design and 
Policy Features 

Roar Homs gknkhatks an applicant's preliminary 
grant figure by calculating the dollar value of damage 
incurred to the pre-storm value of the home- Fmm this, 
Roftd Home subtracts any insurance payouts that the 
applicant has already received to ^icld ihe Mai. The 
grantee must then make oue of four chokes, deafkd in 
figure 3. sl] of which affect the final amount of the Rood 
Hnme grant. 

The numerous penalties and adjustments tn which die 
grant caiculorinn may be suhiect make it difficult for 
on applicant to fois-cosi the final payout. Fbr example, 
though insurance payouts were subtracted from the 
initial calcuUdon, an appUcam without hnmcuwner’s 
insurance (or flood insurance if located in a flood plain) 
is assessed a Kl percent penalty against the final award. 
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TliU formula adheres to the program framers' incmi to 
avnid awarding a Road Home grant on top of insurance 
payouts It aho avoids the moral haaard that stem 
frtitn ^lailiiig nut” pnipcrty owners whorboow not carry 
insurance but live tn h^h-risk areas.’* 

.Applicant difficulty in forecasting the paymii mnnunt has 
been compounded by many of Rood Hume's other fea> 
turcs. including bnnd cTigibfliiy criteria, an exit penalty 
applied to those leaving the state, and frequent admin* 
hirative changes. We analyse bdow the program'* m<wt 
signfficani policy features for ihdr potential imparl on 
resident chok-es and rcbuildiotc 


4.A: Brodd Eligibility 

eARU IN NEODTIATIONX the federal government adviaed 
Lnuktsna and all hurricane*af!foeted stares tu eompenaiB; 
for waterrclated damage only. The Loubuna Recovery 
Autfanrity igDotvd this advice and permitted Road Home 
tocover wind damage and tn extend cHgihdity tn residetus 
who carried humcnwncfs insurance os well as those who 
did not. (Program planners cited the difficulty of dittln* 


guisluiig between different types of home damage as the 
reason for broad eligibility criteria). As a consequence, 
grant eligibitlty was extended to residents in areas where 
Hoixi damage was sporadic and minima]. It may be that 
policy makers and politicians, overwhebned by the axieni 
of the damage in New Orleans, acted impulsivrly. prom- 
ising compciKation to everyone affected. Andy Kopplin, 
the Louisiana Recovery Anihority's cxenitive direciur, 
defended the state's choice noting that. "Wlien President 
Bush said he wuuM du whst it lakes he Jkin'l say. ‘except 
if you had wind damage.*"* 

Thn deebinn to extend cliglbiliry added approximately 
43,000 homes to the Ibi of those eligible for assistance 
and added tXA biliiim to Rood Home's budget ami rrvtu* 
ing shortfall. It also created three nthcr problems. Pint, 
it offered ex-post assistance to humrowneni suffering 
wind-rcUted damage regardless of the homenwner 
respunsibility tn insure against such a possibility. This 
provides rcsklenb an incentive to undcriitsurc against 
future disaster and sends a signal la insurers that the 
state's generosity will pick up the lab for other wind- 
related claims. AddiliDoally, this decision cast a wide 
geographic net. offering itranu to residents located all 
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GRAPH PIRCEHTAGC OF UNITSWITH SCVCRF OR MAJOR OAMAGC 

COMPARED TO PERCENTAGE OF ROAO HOME ClOStNGS. BY PARISH 



(tvcT the itntc rather tlun ciiocvrimUt^t dnUan in the 
areas hit by (be fiiiiurc of fatfrastructurc or in the maceu- 
racy of federal doad maps. Finatlr, the program's broad 
eligibility criteria abo resulted in a subsequent tncrcaoc 
in applicants may hove diverted resemres tenrord appli- 
cation pmccssing and slnweJ the pijrmit rate. It is also 
possible that those suffering only wind-related dama{^ 
may have received hinds more quickly because levy docu- 
mcntoiinn wm not destroyed in the flood, making ihutr 
program oppHcaiion morh easier. * 

Graph I shnu's the percent of housing units that expert' 
cnevd ma)nr-(U'«evef« damagr by pariah, and (he per- 
cetUof Road Himie applicants in throe parishes who had 
received an award hy November 2007. Par example, in 
Sc Berturd Pariah. 711 pereent of huraes (a total of I9.AI(A 
houses) experienced mai«r or seserc damage from the 
floods produced by the breaching of the M'issinippi 
Rivet-Gulf i)utlel Canal IMR-GO) and the Induatrial 
Canal As of January 20U8, J9 percent nf Sc Bernard PoT- 
isb applicants have rccchvd a Rood Home award. but the 
remainder nf appUcimta are still waiting. In East Baton 
Rouge Parish, on the other hand. Rood Hume payouts 
exceed the number of bnnirs sufferaig severe doouge. 
By c om in g uinJ damage. Louisiana dispersed firndato a 


much wider sit a awarding payouts wilbou t estidtlhhiog 
the undcrljriiig reoion for improper protection. The areas 
that were the hardest hit suffeird as a result of Inffostnic- 
lure Failure and erroneous government advice. Thus, 
(herrore clear rcawirs to compensate many rraidentsin 
the coomiunitics cimm to the levees. Had Rood Home 
cancciurated funds in this manner, the program would 
likely hove promoted efficient rebuilding in the areas 
that suffered the most severe damage- Hou-wer. cover* 
tng wind damage has scattered pn^am futtds, diluted 
the Impart ofeompermtHon tlolUri, and rewarded those 
who ncgtrcied to carry appropriate hmirancv 

Road dveitiun In impl«.-ment broad eligibility 

requiremems has sUnved reeuvery ronsiderably In the 
oeighborhonds hit with the full fnrec of the storm and 
the government's failures in insuraiKe policy oiul levee 
design and maintenance. A resident of Gentilly, New 
i>rkans who suffeted )0 feet uf Hooding in hb humc and 
the destruction of its cuntents, dcocribes this disparity 
in pqyout speeds; 

Wc didn't get a response hack from Ruad Home 
•mc-and-o-holr years User. I brow a guy who lives 
on the North Shore. He had wind damAgc. He 
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•ippKed a year laicr tiHan I didj- 1 applied a year 
ahead- In six mnoihs, he gnt S704MX) in damage 
that be ihpugbt cost about $l$,00ii ... he added on 
a room tn his bmise, nmcidelcd his haase. with the 
extra money. They were giritqt out money on the 
■niter nutakim. . . . Ynu give It nut here to people 
who had minor damage. . . . What about the people 
in the center who Inst cverythinx- the rpicmtir 
nr whatever you want to call It . . . why aren't they 
getting any money tn rvbaild . . . thalY why a lot of 
people were fhntra(cd.‘* 


4.B: The Exit Penalty 

Roao Home wax designed to ftinctkma* more than sim- 
ply a compeiisaiiun prwgrtm. “IT* not just abmit help- 
ing people- it's about restoring ueighborhoods and etd- 
lures through the rodevelupmeut of hmising . . .entire 
parishes, entire eultures were devastated.*** 

Because one of Rond Koine's inherent unaU is the rcsio- 
ratkin of preextstiiig communities, mdy those residents 
who retura to their damaged homes and rebuild lor buy 
cisewhen; in Louisiana) air eUgihlc tu receive a full Road 
Home grant. Program creators argue ihst lascssing a 
penalty fiir twt-mignitian rcwanls these *whu make the 
effort and take the risks to move back and rrocrupy hous- 
ing in Louniana."*' Those who opt to leave Lautsiana or 
to move from owning to renting within the snte are sub- 
fcet tn a 40 percent redaction in grant nmramt 

This pmviskm Is cniieal In the rrMrth of Louiaiana. 
And since we provide all Road Home parrirtpanis 
with a choice nf all option.^- includinjt ones that dn 
provide full marker value if they tvtum homr-we 
believe there is no ine«iuity in the program. Pcuple 
can make choices on an equal basis.*' 

Ones the exit penalty provide the intended {nrentivc? 
After Katrina, a high perventaNeof LooWanans expressed 


a desire to rebuild their properttea and ndidiborhoods. 
This is unsurprmog, givm the higb nativity rates in Loui- 
siana (BO percent) and particularly in New Orleans (77 
pereent).** It is possible that the hulknf returnees would 
have opted to return even without Road Home's inccn- 
tiws, It is also possible that a faster payout would have 
encouraged more residents to return to their homes or 
relocate within Louisiana. But foced with uncertainty, 
many may haw committed tea job and invested in hous- 
ing nutside Loutnana. A murh larger analysis is requirn] 
to demonstrate the Utter effect, a task that will be pos- 
sible only when more data become available. 
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Table 1 summariecsthc statewide totals of Road Home 
appUcanls who hove sclerted ooeof the four options die 
program offers as detailed in Figure S. Those electing 
hi soil their properties are concentrated in SL Bvmaid. 
Drleam, Jrfferton. and St Tammany parishes. Buyouts 
are particularly acute in St Bernard Parish, where nearly 
40 percent of applicants have dcchird to sell and armthrr 
21 percent remain undecided. In Addition tn the Rood- 
tng caused by Tevee failures, St. Bernard was hit with a 
hurriranr-reUied »i1 spQI during the flmding, caused b> 
a dislodgrd above-ground storage tank hclnriging to the 
Murphy Oil Company and affecting about l,7CM} home* 
in Chaimette and Meraux.^ A cIms octioti lawsuit with 
Murphy oil was sealed in September ZOM for $530 mil- 
linn lobe dbuributed omnngreaidenUand homeowners 
udHMc pruperdcft were damaged. 
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At 74 percent. Orlc«m Parish has the highest perecnci|;c 
irf RimuI firntw applicants whM an avauimg the exit pen- 
alty by choosing to rebuilt! in pre-storra locations. Many 
tif these homeiwovrs are itKan.-d near lerrea in areas that 
suffered significant levee-related flooding. Thus. Road 
Home's 1^1 nt encouraging people to remm to their 
pre-storm neighborhoods may succeed, but it may also 
place residents of Orleans Parish and similar locations 
in harm's wny, absent troptwed mitigation measures or 
accurately priced and mandainry flood insutanrv poli- 
cies. ^N'hik* Rond Home attempts to communkaie the risk 
nf living in a flood rune to'cimditioning grant approval 
nil the purchase of flood htwrance. the NPtPprcmhimi 
remain suhndi led anJ dn not armratHy reflect thclcrel 
of risk. 

Road Hume, a disaster cumpenaatiiw program, endeav- 
ors to Iterate as a romtnitnity development program 
even though new flood tna ps have tint yv i bmtn generated 
nor public infrasintciorc improved. At ih« same time, the 
program pi'veJudca individuals frtmi making ctMimiuui- 
ty development chokes by peiuhaing their Road Hotnc 
(loyourahnuld they chouse tn karv the state. 

The program may function more efficimlly, and thus 
encour.igc more applkanti to choose to stay in the state, 
if it simply cumpetisalcd individuals for losses suffered as 
a result of inaccurate government information or a der- 
eliction of lusponsibility on the part nf the government 
fnr maintiinmg flood protection systems. 

Though the Road Home exh penalty aims to ciioHiragD 
enmmunity drvelnpmvnt, il faih iu acknnwleilgc that 
some people might he better wfTif they do itot rebuild In 
their pre-Miirm Innditriu, but instead pursue npparm- 
nitir* elsewhere by penaliaing oppikania for choosing 
lo Ivnvc the stato. Rnud Home limiia penumal Aulonamy 
Indeed. It may compel applknms to choose to stay in 
order CA receive a higher payout, thereby locking them 
mtna riiiuition thai b uhimitely harder to chaitiic once 
ihek sBVings hovr been mink into housing repairs in areas 
wiihdiibtous protection aptnsi future storms. The tung- 
term consequences of ihb path arc still unknown and 
will only become clear rtnee a detailed analysb of ircow 
vry in the regk>ii b iKuibk. 


4.C; The Promise of Additional Money for 
Elevation and Mitigation 

In audition tu the CDBG allocations to cover Road 
HncBc rebuilding grants. l.(Hrisiana tras allocated SL2 
billion in FEMA Haxard Mitigation Grant Program 
(HMCP) funds. Gnvcmtncnts may use HMGP hinds tn 
purchase repetitive lost propcnks-propctiics that are 
repeatedly flooded - and convert them into green space. 
Alternately, local governments can use these funds for 
homeowner grants that will help homeowners elevate 
their properties orutidcrtokc measures to protect ogaiiKi 
future etnrm damage. In October 20M, shortly after the 
Road Hmne program begun. Loubiana, through Road 
Home, offered eligible homeowners up lu S30.000 to 
undertake rlmutiun work and up to $7,500 for mitiga- 
tion pmieeta (meh as installing storm wimims's). 

In March 2007. FEMA informed Louisiana that its plan 
for HMG P iuuds conflkted with ksicral rcgulolioiia- the 
muMt serious being FEMA's requirernem for cost-benefit, 
mvirunme ml, engi nee ring, and historical aiialy scs bcibre 
elevation ur mitigation work commcnoca.*' Consequently. 
Rnad Htnne placed a bold on HMGP funds in .April StN17. 
At that time, about 22 percent of Road Home grantees hod 
icrepted-ond were aadripating-clevDtiuagrBnis 

InOctnberiOO?. FEMA agrem) to release funds tohnmv- 
owners who hoil not yvt elevated their homes, but the 
agency could nut guarantee awards fur ncarl)' 29.000 
Road Home grantees who had already begun or eom> 
picicd elevation work. After ccvcral weeks of negntia- 
lion, FEMA agreed to releasr elevation money (n these 
'rebuilding ptonerra'* after an inspeetinn of completed 
work. The r«mfliet between narcand federal gewemment 
ovrr the approprinie use of HMCP funds Was ultimately 
resolved nearly ala months afier the cuntmvervy halted 
dishursal of funds. In February 2(KW. FEMA agreed U) 
change the rules of its program, permitting those who 
bvganelevaiiikgtheirhames to be eligible for HCMFdol- 
tart as Imig as work was uitdrruken after the disaster 
JedaratHHi date of August 29. 20tiS and before March 
16, 2006.'* Work that cmnmenccs after March 16, 2008 
is subfcct to approval by FEMA iiupectori. Inaddition to 
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the rcIciK of HMCP ftmd*. LoubUnt. through the ROitJ 
Home prtigruin, b supprirting elevadun grants with its 
extra allocatioa of CDBC fanis. 

Though olrimatciy resokrd, the months of ml t4pc 
regarding Appmprurc uw of HMGP fumls pcnalind 
early rebuilders and. perhaps, dneouraged other rein* 
dents from andcrtakingmitigatkin and cleroiion worl:. 
The lingering conflict points to at least two possihlc vys- 
(emic problems. Either the ctunplcx regulations ossoct* 
otod with the HMGP pn^pim make it an unsuitable form 
nf relief in certain types nf diusten, nr Laubiana's mieni 
for HMGP funds mdirates that the state made hKorrecl 
•mompltiinsahiiut bow it amid apply the fomls. Regsttri- 
fcss f»f the cause nf the controversy, it resulted in confu- 
stun antting humtMwiiers attempting to decide whether 
and how tn rahufld their homco. A better understand- 
ing of h(>w and when to apply HGMP dotloraoit the pan 
*if pnliey ntaken. nr rtfgulaiory reform nf the pragram 
itself, ahouM be considered before it bdeployed in future 
disasirr-tviicf settiagi. 


4.D: Administrative Uncertainty 

SoMKVixwTHBrapiJ policy and nile changes within the 
Road Home pcngraiu -only a few of wheh are detailed in 
this PoKry Comment- as a sign of raspofisivnicss and will- 
ingnra to foiptovc perfnrmanec rm the port of RiuJ Horae 
adminbtraiion. Hasvevcr, frequcnl rule changes host also 
added to the masiw ciinfiisinn Dnl uncertainty already 
fiicing rrogram ai^llcants. For example. The Louisiana 
Stale Auditor reviewed fiJ of 124 recmninetidcti policy 
changes mode since May 2007 ond wm unable to deter' 
mine mcaetly which had been impletoenied* Many such 
recntimcnJaiimKand odmiraMratiw rrvbinns stemmed 
from the progratn's eumplex design and hrtMd acotw. 

{'hie prwalcni criticism among applicants was the dif- 
ficulty of obtaining valid pre-atorm home values. The 
nuances of New Orleans real esutc market prevented 


typical Appntiulayscema fttuncstimaringpre-aurrm val- 
ues, as home prices varied ennsiderably-nnt only from 
neighborhood to neighborhood, but also from foi to loi- 
throughoot much nf the city. By the end uf 2006, with 
disburscmcni of hinds stalled at apprmrunately 100 grant 
closings. Road Home allowed applicants to use post- 
storm appraisals and began to accept pre -storm apprais- 
als from a much larger pool of pnimtial sources. Even 
then, the acceptability of certain kinds of documents 
remained unclear.*" 

These changes not only affected applicants, hut also 
program odmiiriatnioni and fik revicwvn who. *dn iwl 
ahegy* haw time to cheek the Road ilnine portal for 
policy updates . . policies change so fretpicnily in ihc 
program that It b hard to comprehend and impkment a 
pirlicy before b changes again."*' Not only must employ- 
oca be tcirained each lime policies change, hut chongua 
must also he made tn fnrms and informniion *y*iian.<> and 
applii-ancs must resubmit paperwork, fonher multtngin 
debys and lost time.** 


4.E: The 60/40 Rite 

Many administrative unccrcalntics, among them rule 
and policy changrs,were hidden even from ibepraigrDm 
designers, The moat cgregioui example came when the 
first grantees came to (he closing table in spring 2007, 
when grantees learned that they had only Oft days to buy 
a new htnuc or rbe they would be anvased a 40 pcrcrnl 
deduction hi their overall gram award.** 

The URA disowned Ihc rvk. (hnuidt the guvvmnr*s Office 
of Community Oevcinpmeat claimed that the I.RA bail 
carlrcT signed off nn it. Ifor now the rule remains, (hmigh 
the deadline ni purchase a new Iwusc has been extend- 
rd to Wtt days. The exact purpose of the ruk b unclear. 
Howevur. whether inientkd nr not. it petuilixes tesidents 
whn are nnabk to i|utcl(ly find and purchase another 
house in Louisiana. 
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4.F: The Escrow Account 

Initially. Road Homk grants wcrr hcM in vktow for 
rccipicniK The intent was to ensure that grantees spent 
mnnr^ im home repairs and to verify that they did not 
use the money to pay mortgages. Craniecs cited the 
escrow iiccount as the primary tvamn that repair prng' 
ress had been so slow. The pn'scnce of escrow accounts 
also prompted HUD to classify Road Hmne as a 'rebuild' 
ing'and nut a'rrxnpcimiiun'' program (though the LRA 
claimetl HUP had prcviuusfy' approved inelminn of the 
escrow policy in the program design). The March }007 
HUD ruling made Road Home subject to renew under 
federal enriromnentaJ. fitir wage, and housing laws. The 
HUD ruling and itscoasequences prompted Road Hnmc 
to eliminate the escrow account and shift the funding 
mechanism to a lump-sum payment model in April 2007. 
The switch to lump*sufli payment amounts did prompt 
an increase in Che rate of grant closings. 

4.G: Funding Shortfalls 

RoAi> Hokie DiscuveKKD a budget shortfaQ of S3 to Sa 
billion soon after h began. This shnrtfdl stemmed fr o m 


bicorrecl damage cshmales and the expanded eligibility 
criteria that allowed more residents to apply than initial- 
ly projected. Thestale of Louisiana petitioned Congress, 
which au'orded an additional 53 billion appropriation in 
November 2<KJ7. 

The stale and htlcral governments offer diffsTcnt reasons 
for Road Home's funding shortbll, Federal CuK Coast 
Adffllnistniiar DoruM PimvII claims that, in early nego* 
liatleus, representatives from the LRA agreed to fund 
1063)00 homeowners who suffered only flood-related 
damage TheLRAc^hnacedrheavvrogegrmiat$72.000. 
for a total cost of t7A billion. The federal government 
assumed responsibility for levec-relaicd damage only. 
The state argued that Road Home's representatives nm'cr 
agreed to exclude claims that resulted only from wind 
damage. For its port, the LRA asserts that responsibil- 
ity for the shortfoO lies with FEMA^ inaccurate damage 
estimates, homeowners* inadequate tnsurancccoveragc. 
ami lower-than-expeeted insurance payouta 

In addition to detracting from the recovery effort, ongo- 
ing news of Road Home's large funding shortfaQ alarmed 
and confused applicants throughout 2007. During one- 
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on-orv intcnicws with ntir rcsrurch tram. «ppHcinUi 
said that this fror discouraged some from applying. 

4.H; Buyouts 

As AKCuvuiV Ncgos la Luuuioju evolve. Rujd Htimc 
fiiccs omcrghift problems. For example, what should be 
done with the properties that thoasands of humcowmrs 
chxtnl iokII to thestatenuher than repair^ Currently, 
the LiNiisUna Land TnMt nwm 7,000 swh pntpertias 
Some of the remotntng no.ooo Road Home Appftcanis 
who have not fet selected « Ru-ul Home iiptiim (see 
PiKurc }) may also sell their homes (o the state, to (he 
oumher of ntate'owni.'d p ni p e tt i rs h IHtch' to Har. 

*110.' Lottisiana Land Thisl plans to pul 240 uoita no the 
mirkel. sell another 240 to afferdoblv housing dcvei> 
opera, turn loo properties into green ipoee. and put 75 
liKB into the Lot Next Dmtr pruitrain (on initiative that 
atkMrsresidcncs to purehaoc vacant lota adjacent to their 
pnrpvrties). Current estimates suiopat that this process 
of unlitoding properties will lake ten years and cost tax- 
payers $15 million per year.** 

The TtVnej-Picayune reports that the Louisiana Land 
Truat planning board wishes to avoid AooiimK the ml 
asLilc market for feat that h will lead tn a decline in prop • 
OTty valuH.** However, one mcnibcT of the some plooninti 
bfvrd aitpics that ‘soaring amstnictMin ensta and hom- 
eowners insurance premiums hive driven the price of 
luiiLsinp so high that it has limited demand and hinderetl 
affordability,”*’ 

A« hottsmg costs and rents m New Orleans and across 
Lmiiaiana rise, it may be svioe to incmsc the supply nf 
housing. Storm-damaged properties could he sold at a 
law price (eg., the value of the land, a deeply reduevd 
price, nr a special "affardabk* hijusing” me of $1). IcaviiiK 
(he wrw hnmenwner with the coot of hnilding or repair- 
ing the residence, plus the enst of Inourinjt the ptnperty. 
The precedent for such an option tonk place recently in 
December 2007 when New OHeaus sponamvd Its second 
(ncunu't (OX sale of pre-KatrIru deliiiqueni properties. 
At this writing, ocorly 2,000 pniperrivs hod hcensnid m 
buyers who agreed to pay overdue taxes, penatiicn, and 
interest no the properties.** 


Floe ing Rood Hume buyouts in a similar sale vroidd pro - 
vide on upportuniry for many Icnver-intume individuals 
to buy a properl y and contribute signihcantly to Rood 
Home's goal of affordable housing development Rapid 
implcmciuatian of such a process could speed redevel- 
opracni and permit housing to be reclaimed by New 
Orleans’ rcstdenut 


6 ^ Mississippi in Contrast 

CONOKiaa ALbACAnci* THk MhAusippi DevekqniH'nt 
Authority (MOA). on agency located in the Office of 
the Govermw, $5 billion In CDRU funds to assist with 
post-hurricane recovery. The MDA used S3 billiun to 
create the Homeowiter Assistance program, on Inhia- 
thw (hoi asMists bomenwners who ‘cxpei'ienccd llnod- 
ing outside the flood plain, having rcKed to their detri- 
ment nn the NFIl* guideljae.son the need m carry Hood 
iitsuronce."** In the first phase of the program, the MDA 
identified roughly 3L000humeownL-rs Dvirig outside the 
flood zone tvho maintained property insurance— and in 
some coses flood insurance— but io insufficient amounts. 
It offered these honieowner.s a maximum of S150.(HlO 
based on doiuagc estimates and less insurance payouts 
or other government funding. In the ss-cond phase, 
the proKnam extended eligihility to all homcownrrk in 
Harrison. Hancock, Jackson, or Pearl River counties 
who mrfforrd Karrina-relaliHl fluiid damage, regardless 
ol whether they* carried the appropriau- amount of insur - 
once Sccnnd-phasegnmiwswerKuflciTd a maximum of 
$100,000, bmed on damage estimates minus payments 
fonn Insurance or other government programs. (Ironlees 
were nm required in spend the money on home repnira. 
Bu t, K choosing to rebu lid, owners were required to sign 
1 ctwaiani agreeing Kt carry the appropriate imnraiKC 
on the property and adhere to building codes. 

ThiAighnot without complk-atioits, ibede.signof Mirah- 
sippPs Hufficinviier Assiotaiicr prugram diflers sharply 
from that of Rood Home. Fttrcnmpic. ihcnigh Missisxipp) 
usedasitnUor formulatocalculate payouts (ascertain (he 
amount of damage based on pre-storm value and subtract 
insurance payouts from the grant total), the program's 
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GRAPH 2. PROGRAM APPtlCATlONS 

Companng Road Honw and Mmhvppt't Hotnaourmf Annunc# Propram 



rciiuircmenn vamt fiir m(Mv atrmjtent. Asmen- 
ciMrHHl earlior, Mississippi iaitially Umilcd (» 

residents who experienced only Aood damaf^ and tiwd 
iiutside the fifsod plain, but later expanded etijcibi&ty for 
the program as resources became available. 

Mississippi and Louisiana's pragram-s were not only con* 
reptuoUy different; they also faced rnonDous varunccs in 
scale. As graph 2 indicates LouisianaS Road Home pro* 
gram received nearly six times as marnr applicants as did 
Missiasipprs Homeowner Assistance p r tqt r am . Thii was 
due in part In the brood cUgibiliCy rritena cstablisfaed by 


Road Home, but also to the fact that densely populated 
pans of southeastern Louisiana rucerved sQcnifi cant dam* 
jg)c. Whencousadentig the hurricane^ impai.t. framers of 
Louisiana's Road Home program may have feh umpelled 
to implement a broad program design. Regardless of Inten- 
sity of stonu donugc, the dispaniy in program scale could 
haw been avoided had Road Home framers opted for the 
strict eligibility established in the Mississippi profnam. 
This course of aettoo might also haw promoted Rood 
Home payouts that matched the speed of the Homcovmcr 
AsststaiKc payouts 
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Homcounur Aumuom pntgnun dUi w»t 
prtulUc appliciuiU elrctii^ to Iran th« state or shift 
from owning to renting, thus avoiding any attempt to 
infiuvacv homvmmvra' JeeUtoos. (Tbv program does 
m^uirv flood insurance to be held in perpetuity on rebuilt 
properties.) MMsb.sippi also avoided the problems asM* 
elated with Road Home’s escrow account by au-arding 
grants dirveily from the outset. Though the gran t sward 
practice, logcrhcr with nutny other Road Home policies, 
waa later simplified. Road Home’s inhiBlcumpIci design 
ncverihclcsaconfused and diseou raged rorfyapplicants- 
preciwly the people LouLhana needed in return in order 
toaaiufe effective long-term recovery. 
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To be sure. Mhsisaippi's Homeowner Assiitance program 
has herd hs own set ofcnmplicatiaiiK. It his come under 
heavy criticbm for awarding coorracis to three suite leg- 
blators. Knud Home has been free of conruptKm allcga- 
tiona and appears to hove effectively pfcv’cnted egregiout 
.-ipplicant baud, though the progrun has achieved accu- 
racy It the expense of speed, a tradeoff explored later in 
this Policy Comment. 

Like applicants in i,nubfana’s Road Home prugram. 
sppik'snis to Mtssisnppi's Homeowner Atstttance pro- 
gram have complained about low hume ralue vstlnufrs- 
These c'impUints spurred policy changes, impleniented 
in Occiiber 3006. chai sHnw more appraisal methods to he 
UttiJ when deicmiuing award ammints. However, policy 
changes in the Mississippi program were neither sa fre- 
quent nor as comprohensive os those within Road HtMu;. 
Bt'cause Missbuppi's intent and scope tvere concrete 
and measurahlv and clarified in the program’s design 
stage, the MDA had leas difficulty revising and dealing 
with vagaries as they anise. We acknowledge that condi - 
tions (both pre- md post-storm) were markedly different 
In Loubuna and Mississippi, hut the short-term experi- 


ence. ai thb writing, mdicatvs that the benefits of Road 
Home's ^lecificiry arc far mirweiidied by Misewsippi's 
gains of simplicity and speed. 



Case Study: Stay or Go 


Paiinc TU Hurjucanl Katrina, Roger Walker and his 
family lived in northern CentiOy, a neighborhood of New 
Orleatw.** He worked a1 a used car Jc^ership 15 miniiles 
from hb home. Twodays before Katrina mode landfall, he 
andhbfiunOy cvaetBlted tnthvhmneofrclatiVDihiTims, 
packing only enough clothing and supplies for a week- 
end stay. In ihrlr absence, their home was fluodvd with 
nearly 10 feet of water, cumplcicly ruining the property 
•ind tea ctmlcnio. The Walker family now faces the tame 
deeisitin os thousands ofinhcr disptac«.<d rcsideiitiarrosv 
Lotuoiaiu. but especially in NewOrkans: Is it m«rc ben- 
eficial to return nr to resettle? We explore below aererai 
fiulors that influence the deliberations of evacuees. 

Thomas Schdiing ikarrfiics post-Katrina resettlement ns 
an acute problou of eoordinan.-d expectations, asserting 
that for one household-such as the Walker family- to 
find It beneficial to return, other households must also 
return.** The few early rcturuecs bear the burden of 
rehabilitaring the entire city, despite diminished acccas 
m cwryday public infrastructure that docs not yet func- 
(ioD at pre-storm capacity. 

Rnui Home framers attempted to midress the threat of 
nut* migration by penalixmg the decision to leave and 
incentivixing (he decision to return, thus altraciing 
enough returnees to remove the strong dbinevni ive« for 
not rvturning. WhHc this effort may have siuxeetlvd iti 
same extent, the effi^ was muted by the slow payout 
rate and applicant cmifitsion, counteracting arty pua- 
lihlr gains. Rather than attempting tu shape evacuee 
deebions. program framers could have exchanged con- 
trol for simplicity, a programmatic tradeoff that may 
hove enabled residents to more easily cnordinaie with 
one ounthrr and perhaps moiv easily tiiialixe decisiuns 
to return or relocate. 

For evacuees from New Uricaiis living temporarily 
io another state and trying to determine whether to 
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return, the choices arailable to them c«u he ihounht of 
u an utvesuneo t u^use reward is partuUy dependent nn 
the choices of others. Thejr must consider nuiijr factors 
simullanenusiT, amonK ibero oeighborhnod safety and 
Ecceas to quality rmplormcnr. schools, and puhKr scr- 
vices. Fuodamcnfalljr, evacuees most use limited infnr- 
nutinn to extrapolate niut the nci^bnrhood and cky 
will be like Icmg'lcm. 


Table 2 dcscflbcs the choices available to the Walker 
fatoilv, summarizinK powotial dollar amnuDls based 
upon the family's choices and the chotcos of their 
iomivdiate negsbbors. Each day that paascs withnol a 
returo-or-rclocatc decision costs the Walkers missed 
•ippormnity. reipirdlcss of whether they elect ru return 
to ?<ew Orleans or stay in Tbxas. 

TABLE MMC£tfTIVESFACrNC THE WALKERfAMUy 


Kchelling's aasertion thal for tme hmschold to benefil 
from retumintt other householdii must return as weP is 
cnrmboraled by empirical tindings In New Orleans. An 
cxaminatkni ofblock'Ievel rviuni pBtiems uiinK postal 
itaca <uiKiivBta a antniA tendcrtcy fi>r ncighborhmnls lu 
become either clusters of activity or deserted ghost 
towns.** Thu U unsurprising, since the sole returnee 
in all empry nvighhorhnod bees mil only the pnihlems 
described abuse, hut also confronts both the potential 
depreciarimi <if pmperty values as ncarhy Itnmes fall 
into decay and the rUk that their homes will be deemed 
’^cen-qMcv*' and suhsequeucly bulldazed. 

The Walkers face t great deal of uncertainty about the 
exact reward amount if they do return to New (Irleans. 
Mr. Wblhcrrca«riis that the eventual floud HtMnc payout, 
the equity in his home, and income from a fub compa- 
rable to what be had before the storm wiwtd all he worth 
SSO.OOO to $90X)00- depending largely on the amount 
Ilf the Road Home grant and his property's value (which 
dependv in part, on how many neijdihars return). 

If the Whlkers return but arc the sole fiunOy on the block, 
they risk rapid dcpreciatiim nf their home as nrighhor 
hood blight incTcoKs. Ifdtu •rmariudcvcIops.Mr. Walk- 
rr cstimaies ihc monetary value nf bb property, inemne 
stream, and Road Home gnmi at $)iOjlVKt to >40t0tk>. with 
the putcnliai for further deciraw over time. If the WaRo 
rrs remain inikxas, they stiR risk rapid dvpn’ciatum. but 
they arc certain of being able tn take a buyout fmm the 
•ate— albeit below martecl va]ue-ar»d nf securing a job 
with an estimated value of Soo.ooo a yeat. These raiues 
are cuustoni regardks of wbarchoievs their neighbors 
make. Thus, t^ilc the Walkers would rather return to 
New Urieans. they recognize that leaving is the '^fer' 
option since the nci^bors' chokes cannot be foreseen. 

It is possible to examine the chwees foced by evacuees 
such os the Walkers thniugh (be lens of game theory. 
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Further, the Walkers are not unusual in rhb regard. Many 
nf their neighbors face approximately the aooie inren* 
tivesw Most ore unable tn make ivasonahle guesses obcNil 
the likelihood of niun! than a few others returning based 
upon extreuwly Ihniicd mitirmation as to the sixe of the 
Road Home poyuut. In the absence of perfect infornu- 
tioo and complete communication, achieving coordma- 
tion in such a seenarin is extremely difficult** 

The best to im prove coordinatkm in such a situation is 
to reduce the amount of uncertninty-or provide os much 
■■facurmnitment tn thcpsyvHit figure as possible -across 
the entire community. This would aDow irsidentv to bet- 
ter rxtrapiilatr not only their own inccniivrs. but alao 
thou of their nnghburs. The main difficulty of achiev* 
tng coordination arise* when craeueva begin guiswing- 
about the Road I tome payout amount ihechoK'o of closr 
neighbtira, ami the long-term viability of the neighbor- 
bond ThccarbvrrcaidemxarenuidcawafvofthcaciiMl 
vahicufrluikcs avallAhlr to tKin.lhe less difficulty ths'y 
will have in maknqc Ufe-alreriog deeitioiis 


Policy Recommendations 

Louisiana is N£Aai.v two-and-a-hair years Into recov- 
ery, and while the state will recover, few people ore cer- 
tain of New Uiteau^ futuie. Dnutkally revising the Rood 
Home program would be unwise, since many of the dry's 
former residents hove based plans and expectations 
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upon cnmmitmenBiiudfbj'thL' program- ftesmicturing 
nui^u aid l(•ng•(c^n rcmverr. but it would abu heightcD 
applacanc canfiukiD. 

There are, bowcect; <nuU ireprovemenu that could be 
madr to existing polkiu oa both federal and state levrb 
vritbout introducing additional confusion. 


7. A: Recommendaiions (or Road Home: 
What Can Be Done Today 

1. Hthife HMGP FCMA should relax the repu- 

Ltiiry rvt|uireincnt* Aimamding vievatiim grant dultarv 
Those Rood Home grantMs who began rkeation worft 
based on the promise of fiituiT funds shoukl iwn be denkd 
grants. Instead, n-Kuiatary bodies should inspect worb m 
ensure that deration pm}ects are completed accerdh^ to 
code and should suspend requirements fhr mvmmmm- 
(al, cost-benefit, enginecrinit ftnd hfaaorical presemcinn 
rules gonrming the iraditiunai HMGP ptngram. 

2. Pul fniroou on the nurker. The Lttuisiana Land Trust 
shouM sell some currently held buyout properties on the 
open real estate market rather than maiiuainii^ them fiir 
an indeterminate period of time. These homes could be 
sold at auction or on a first-availahir basis. Rising home 
prices and rents in New Orleans are in part due to the 
rcductiiia in deerot homing stock asuilsble since Hur- 
ricane Katrina ** This upward pressure on home prices 
could be alleviated by plaangielevtrd propertirs nn the 
tnarkcl. Htnvever. the itate may wish to maintahi. with 
ihc httenl ofronveningtii green space, rupcrittvedim 
pnipcTties or thooc located m high^mk areas. 


7.B: Recommendations for the Future: 
Designing Ex-Post Disaster Policies 

£Lt-pnsr disaster relief is nut effective compciuwiion pol- 
icy. IhJeh policies gcn^Hy fail to distribute funds accu- 
rately and efficiently, and they may contribute to mur- 


al hanrd if they cnenunge homeowners not to insure 
again-At disasier.* In the case of Ruad Home, the state 
contributes to this hoTord by subsidizing residents who 
relocute In high-risk areas before impnmfmcius to hurri- 
cane inotcction systems are made. Government id all lev- 
els could more efficiently invest in surb cr-onie policies 
as miliipition measures (improved cnjctnccring. respon- 
sible mainimimec) that may reduce the scope ofdtsss* 
ter and accurately priced insurance policies that convey 
the risk feeing rrsidenK chnosing in live in a floodplain. 
AbKnt accurately priced NFIP premmtns, which them- 
selvea hinge nn accurate federal flood maps, indhiduats 
win operatvunder a clouded picture of risk and may thus 
foil in proicri ogaitiiit future dkaater. 

The situation facing New Orlmiiti stems from an Insil- 
tuthmo] i*nvirtmmaii shaped by decades of gitvcrranriu 
polk)' and social trends, as well lU the interplay uf federal 
and state reguUdnns governing disaster relief Because 
the instituiioftal cnvironmcni is not likely to changesig- 
nffiesn tly, aiiy fu ture recovery prognira on a similar scale 
will operKc in a similar environment. As such, we offer 
pragmatic reeemmendauans for disaster recovery policy 
within such a context. 

i. Ettablish j clear raiienale for reitef Katrina’s worst 
damage resulted from infrastnicture failure. The levees' 
strucniral integrity was assumed, both by individuols ami 
by the NF[R The miidual risk of living near these levees 
w» not properly incorporated into insurance policies, 
which relied on FEMA mops. The UR. Army Corps of 
BngineiTS, in partnership with state and local govern- 
ments, was respnnaibie ftir matnbiining and aasestlnglhr 
abilny of (he levees to withstand a raiegury three hur- 
ricane. Therefore, government, one can ennvtncingly 
anntc. k liable finr the flood damage not adequately ctw- 
end by Insurance. In c onst ni cting a homeowner relief 
policy. policymakmshmildiian from thispoint Figure 
4 .summarizes funding priorities. 

a) Award grants tircligiblc honvowncni whu lived 

outside of the detignau.'d HoihJ plains and were 
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locatni cloMst lo the dunigc caused h\' infn- 
slrucriire fiUlure. These hareemvners aurhave 
earned homcawners insurance, hue the; were 
admed either tii aury nu NPlP-firnvided flood 
insurance or an insufficient coverage thereof. 
Apply pviulticE to thtwe who did not carry hom- 
eowners insurance. Award grants to compensate 
homeowners who were told not id carry flood 
insiinnce but rather to rely on the levees as prt»- 
levtion. 

b) Bvpanil elifdbiliiy b< thitsc who were Inratcd 
in flund plains, whether insured w iminimred. 
Apply a penalty if they failed tnrarry homeown- 
ers and/or flood inninuice Exclude wind dam- 
age-uniy claims. Wind damage should he covered 
by hiimniwnm policiM PeiulitK thmv not ear- 
ry ing h<»me(nviiers buttrance by mu awarding 
ihemjtrains. 


i.Pa^rmine y^ttheracotniey orapeed ts men impennat. 
Analysis provided in .Sect Ions 5 and A of this paper indi- 
cates that coordinaunn of pbns soon after a disaster is 
critical loInng-lennrebuiliUng. The earlier evacuees are 
aware of their own circumstances and can plan around 
the circumstances of others, the faster rebuilding will 
occur. This process resembles, in some ways, a ''tipping 
point'- as won as n'acuccs witness their neighborhood 
returning in a normal state, they arc much more likely 
to return. Unfortunately, early returnees are faced with 
very high 'firM mover'’ costa. Allowing those who are 
willing lo move back early to do so as soon as ponible 
is otlrvmely important and provides ■ justificaiion for 
atrcnmlining the spcctl iif cumpennlinn programs, even 
If this reduces accuracy in awarding funds. 

.t, Adept u 'Hiimecrwnrrs Know tUat " appnueh. Du nm 
ruduce grants baaed un where rrsUents deride in Uve 
nr hnw they intend to use iheir grants. Road Hume's 
allempl to engineer livra and recreate nei|^bi>rhoods h 
niie of the prugnun's htndamrmal Haws. Pu«t-disaster. it 
la an arvaii residents wbubeat imdvrstand tth.*ir financial 
and personal cmist raims. It may he that aome are heller 
off lokirut an opportunity claewhero. or they may have 
planned an out-af-stare move prior to the dtsaaler- .Hurh 
residents are; in effect, penalised for making auionmniius 
ilwi&ions. Governments should focus on rompensatiiig 
individuals for property Icmscs suffered as a result of guv- 
rmmviic failure, and not an ibreiag iodividuais to ivpatr 
their homes or return to their prc-dbasicr city or state. 


riCUM 4: POIICV RECOMMENbAtlON PRiORItIZATtON 
OFAVAaAWtrUNQS 
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d. A’rep thr policy timple. thsaatvr relief policies 
dimtid remain policies that offer relief faflowinga disas- 
ter, They should not address other issues, such as afford- 
able housing and hmising stock redevelopment. \Miile 
these may be important goals, including them inaifisas- 
ter relief program dilutes funds and conhiacs intenta 


5. b’erp the program simple. Road Home’s complex 
rules, regulations, and application process were in part 
inteoded In cniiiimlze fraud. Program designers an* to 
be commended for careful stewarding of federal dollars, 
t houidi carrfu] stewardship may also hove been ac hieecd 
by n.-stricURg program eligibility to a more carefully 
defined gmup. Limited eligibiliiy would also reduce the 
number of appbeants, thus freeing resources to police 
potential fraud. 


e>.LttmttrhrttpniriticPooditmiranni~ ThcmampwUfira- 
tion for the Naiinnol Flood Insimtnct Pttignm (NPIP) is 
that it provkle* affordable inmranev b> tbinc otherwise 
unable in affiird it However, one consaMurnee of gov- 
ernmeni provision of AiHid inauranct is that no market 
altemariws have developed. This permits NFIP pulicies 
to eonthuu! retying on outdated flood maps and avoid 
pricing the residual risk aasociuied with collapse of floiid 
protection systems. Also, by subsidixingpremiunus NFtP 
leaves its poScyboldcrswuh an inaccuntepktun! of risk, 
which may encourage people to live in more risk-prone 
areas or fail to undertake flood midgation measures. 
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BvcAUM Advances hi risk modcliag etuhle iiisurvrs t» 
reofc accunKely price risk and finoncla) insmiotcota 
help restock post-disaster caphal reserm, private pro- 
vuifin of insunmn; is huth feasible and proh table. Policy 
makers should eliminate public protision ofutsumuce 
altn^'lhcr oi; failing; that, pnre risk as anuratcljr as pos- 
siMr br rrquihnit state imunuice proKrams to purchase 
reinsunncc at artuariaDy sound rules* 


Conclusion 

Rnsp H»MK HAS fiiikd to prnmnic rapid rei-onstrvetion 
of Mow Orleans iMritthborhonds because its ipMls exceed 
the scope nf a d Kaster etimpensa thm pmpram- The 3005 
hurricanes mused aa much damage as they did in part 
because ](nvernmeitt at all levels failed to aceurately 
inform hraneoemm of the risk they faced and failed 
to properly manoice levee infrastructure, lu crafting a 
disaster eompematioo policy, the Louisiana Recovery 
Authority should have restricted prognun eligibility tn 
thoac homeotvDLTs who suffered aa a result of govern* 
cncol failure. Expanding the program scope to include 
those who suffered wind-related dam a^- and offering 
compensation tu the entirv stale contributed to a fiseal 
shonfall and moral hauni 

Ruad Home's exit pintaity has alio proven extremely 
damaging to Ltiuwiana’s Iwng-trnn recowry. A dKastrr 
compensation policy •hould not pcnalive residents fhr 
chuoamg to kaw (liv state or become rntterm options 
that may actually be tn thetr beat mtcresis. In effeet. 


% ^uite hMaw^lsamlm i 



the exit penalty undermines autonomy and predicates 
receipt uf aid on choices that may worsen residents' 
financial atuf personal situatioRS. 

The deepest irony of Road Home is that its policies 
have created multiple layers of uncertainty, preclud- 
ing informed action. Program creators acknowledge 
that they arc uncertain about how neighborhoods will 
rernvor. This Inability tn predict residents' actions ham- 
pers the tisu-'f ability to identify green space. The LEtA's 
proposed ien*ycar process for unloading property buy- 
outs continues In distort the real estate market. This 
utKcri ainty makes It difScuh for residenis to make dcri- 
siotis about housing repairs and hnestTncnia 

Ruad Hume pulkies, which attempt to engineer llvin 
and re-create the put, have been a prinufy cause of tlie 
uncertainty and iiiitubiliiy that i*nntinue« in Louisiana, 
partkuliirly in New Urlcans. Radter than bunching the 
hugest housing recovery progr a m in U.S. history, policy 
mokert shnuU H'ork within the mie and limits of girv^ 
emment in dbaaicr recovery, clearly identifying liabil- 
ity fnr Inues; ctnnprnsatirtg individuals quickly without 
trying to influence choices: and esiabIbhiiiR and enfiirc- 
ingex-anUi dktater prevrniirtu mcehoiiisms- including 
mandatory flood insurance and homeowners insurance, 
ekvoiion and mitigatiou measures, and adhemice tn 
building cock's 

Road Kamcb broad guah of nagfaborhood recovery itnd 
affordable huusing devrlopraeul dilute cx-posi disaster 
assistance, confuse intents, and dhiinri housing mar- 
kets— ill consciloencrK that weaken and .stall the rvenv- 
cry ofLouislaiiB. 
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Mr. Nadler. I thank you. And I will now recognize Mr. Morse. 

TESTIMONY OF REILLY MORSE, CO-DIRECTOR OF HOUSING 
POLICY, MISSISSIPPI CENTER FOR JUSTICE 

Mr. Morse. Thank you, Chairman Nadler, and Members of the 
Committee for inviting Mississippi Center for Justice to testify be- 
fore your Committee. 

While this Nation has made major strides toward greater resi- 
dential racial integration, there remains stubborn pockets of seg- 
regation. My home community Biloxi/Gulfport, already historically 
segregated, became more racially segregated during the 1990’s. So, 
in 2005, when Hurricane Katrina devastated tens of thousands of 
homes along the coast, Mississippi faced a crossroads. Would we 
build back better than before, as the Governor put it? Or in fair 
housing terms, more integrated than before? Or would we restore 
the status quo? 

The Fair Housing Act expected HUD to use its grant-making 
power to reduce discrimination and segregation to the point where 
the supply of genuinely open housing would increase. Congress 
generously appropriated funds to Mississippi for disaster relief but 
prudently required that HUD ensure compliance with the Fair 
Housing Act, a nonwaivable requirement. HUD had the duty to en- 
sure that the action plan submitted by Mississippi would rebuild 
communities in ways that would reduce or eliminate discrimination 
and segregation. 

Unfortunately, with the blessing of a HUD led by the previous 
Administration, Mississippi set itself upon an unjust course. 
Among other things, the State spent over $1 billion to benefit pri- 
marily wealthier insured homeowners. The State certified that this 
action met the Fair Housing Act using promises to update its 2004 
Analysis of Impediments to Fair Housing and its promise to use 
the remaining funds to increase the supply of affordable housing. 

Mississippi did not keep these promises and suffered no con- 
sequences as a result. Its analysis of impediments was not updated 
until after it diverted almost feOO million away from housing pro- 
grams and into business and economic development. It never pro- 
vided required race data. And the State’s record since the first and 
most generous program has been to spend less, later and more 
slowly on low-income housing. 

The second homeowner grant program, for instance, Mr. Chair- 
man, capped the grant at $100,000, while the first one for wealthi- 
er homeowners was at $150,000. No explanation for that was ever 
given. 

Today the State is over 5,200 units short of the affordable hous- 
ing unit forecasts it has set for itself. 

Also, Mississippi obtained waivers from HUD for the require- 
ment to spend funds on lower-income residents, covering $4 billion 
out of the $5.5 billion Mississippi received. Today our organization 
estimates that well over 5,000 households still require assistance 
to repair their existing homes or secure permanent safe housing, 
and that African Americans with unrepaired damage outnumber 
Whites by two to one. 

One reason for this disparity was Mississippi’s decision not to the 
provide assistance to wind-damaged homeowners. Several con- 
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centrated areas of unrepaired damage lay north of the railroad 
tracks, with some homes only three blocks from the beach. The rail 
bed held back the tidal surge but not the hurricane-force winds. 

Depending on which side of the tracks you lived, Mr. Chairman, 
you could get up to $150,000 or nothing. One of our clients, Ms. 
Chamberlain, escaped the hurricane surge during the storm, 
crossed the tracks to take refuge in a Black family’s home. Ms. 
Chamberlain received a grant but not the woman whose wind-dam- 
aged roof sheltered her in the storm. 

South Mississippi’s classic southern pattern of residential seg- 
regation meant that excluding wind-damaged households dis- 
proportionately burdened African American neighborhoods. 

Meanwhile, displaced south Mississippi renters waited for 3 
years for the State to start spending on rental programs and 
watched local government block private efforts to build subsidized 
multifamily apartments in Whiter, more affluent neighborhoods. 
Others who occupied Mississippi cottages, small, sturdy, modular 
shotgun houses to replace the infamous FEMA trailers saw their 
hopes of obtaining affordable permanent housing thwarted by local 
government prohibitions, including veto power extended to anyone 
within 160 feet of the lot. 

In both cases, HUD and State officials administering Federal 
block grant dollars had but failed to use the leverage of with- 
holding other the Federal funds to municipalities for their refusal 
to affirmatively further Fair Housing, as was ultimately done in St. 
Bernard Parish, Louisiana. 

Today, however, HUD has clearly taken more seriously its re- 
sponsibilities to deeply assess the State’s use of disaster block 
grants. When Texas proposed to use Hurricane Ike funds in ways 
that would have diverted resources away from the housing needs 
of the most vulnerable storm victims, HUD stepped up. Assistant 
Secretary For Community Planning and Development, Mercedes 
Marquez, turned down Texas’s proposal, perhaps a first in HUD’s 
history, because Texas did not have a current Analysis of Impedi- 
ments and because the proposal as structured would likely stray 
too far from the core emergency disaster assistance objectives set 
by Congress. 

Texas and HUD later reached an accord which, among other 
things, required an updated analysis of impediments to be pre- 
pared before, not after, funds were obligated and spending percent- 
age targets for housing and lower-income residents. 

This laudable strengthening of commitment under the current 
HUD administrator now should be turned to the difficult inherited 
problems remaining in my home State set forth in, “How Will Mis- 
sissippi Turn the Corner,” a report released today by my organiza- 
tion. Thank you very much. 

[The prepared statement of Mr. Morse follows:] 
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HOUSE OF REPRESENTATIVES COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON THE CONSTITUTION, 

CIVIL RIGHTS AND CIVIL LIBERTIE S 

“PROTECTING THE AMERICAN DREAM: ADVANCING AND IMPROVING 
THE FAIR HOUSING ACT ON THE 5 YEAR ANNIVERSARY OF 
HURRICANE KATRINA” 

TESTIMONY OF 

REILLY MORSE, CO-DIRECTOR OF HOUSING POLICY 
MISSISSIPPI CENTER EOR JUSTICE 

Good afternoon, I am Reilly Morse, co-director of housing policy in the Gulf Coast 
Office of the Mississippi Center for Justice. 1 thank Chairman Nadler, Ranking Member 
Sensenbrenner, and the members of the subcommittee for holding this hearing to examine the 
Fair Housing Act in the context of Hurricane Katrina. 

The Mississippi Center for Justice (“MCI”) is a nonpartisan, nonprofit, civil rights legal 
organization that was founded in 2003. It was formed to provide a home-grown means to 
advance racial and economic justice in Mississippi. In 2005, MCJ became the Deep South 
affiliate of the Lawyers’ Committee for Civil Rights Under Law (“Lawyer’s Committee”), a 
national civil rights legal organization formed in 1963 to remedy racial discrimination. Shortly 
after Hurricane Katrina, MCJ opened a Katrina Recovery office in Biloxi, where we joined 
forces with the Lawyers’ Committee and attorneys and law students from across the nation to 
provide free legal representation, impact litigation, and policy advocacy for storm victims, 
particularly low income and minority populations.' 

I am a third-generation Gulfport, Mississippi lawyer. After Katrina destroyed my office, 
and displaced innumerable relatives and friends, I joined MCJ to provide legal assistance for 
others to move towards recovery. Over the past five years, our organization, in collaboration 
with the Fair Housing Project of the Lawyers Committee, led by Joe Rich, has conducted scores 
of free legal clinics with hundreds of pro bono attorneys and law students to provide assistance to 
thousands of displaced residents in the aftermath of Hurricane ICatrina. In addition, MCJ served 
as local counsel in federal class action litigation, including lirou v. FEMA, which resulted in a 
consent judgment that increased access to temporary housing such as FEMA trailers for persons 
with disabilities. 


1 MCJ’s early experience in parlnersliip wilh the Lawyers’ Comniillee for Civil Rights Under Law, is described in 
Jonathan P. Hooks, Trisha B. Miller. The Continuing Storm: How Disaster Recovery Excludes Those Most in Need. 
43 California Western Law' Review' 2 1 (Fall 2006). 
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Over the past two years I have testified five times before Congress on housing issues 
relating to the U. S. Department of Housing and Urban Development and the Federal Emergency 
Management Agency. 1 also have testified before the National Commission on Fair Housing and 
Equal Opportunity in the summer of 2008 in preparation for its major report in December 2008 
entitled, "The Ftilure of Fair Housing. ” Barbara Arnwine, Executive Director of the Lawyers’ 
Committee and Dean Okianer Christian Dark have already provided testimony on this important 
study and its recommendations. 1 also authored an environmental justice report and several 
Katrina housing progress reports, including one released today, “Hurricane Katrina: How Will 
Mississippi Turn the Comer?” 


BACKGROUND AND CONTEXT 

Over 40 years ago. Congress passed Title Vtll of the Civil Rights Act, the Fair Housing 
Act, which now prohibits discrimination in public and private housing markets based upon race, 
color, national origin, religion, sex, disability or familial status. “The Future of Fair Housing” 
report, which draws on extensive investigations of the current state of fair housing, concludes 
that “despite strong legislation, past and ongoing discriminatory practices in the nation’s housing 
and lending markets continue to produce levels of residential segregation that result in significant 
disparities between minority and non-minority households, in access to good jobs, quality 
education, homeownership attainment and asset accumulation.” 

A 2001 report from the Brookings Institute suggested that, while there remain a large 
number of hyper-segregated metropolitan areas, residential racial segregation in 272 areas has 
declined over the decade between 1990 and 2000, primarily by the integration of formerly all 
white census tracts. However, segregation levels rose in 19 metropolitan areas, including the 
Biloxi - Gulfport area, my home region. 

Coastal Mississippi’s hurricane devastation unfolded across a landscape that reflects its 
classic Southern patterns of settlement. A 19th century railway connecting New Orleans to 
Mobile laid down a racial dividing line. To the south, white beach-front residential areas were 
established, while black communities arose to the north. The area is served by a federal 
highway, U.S. Highway 90, built during the Depression with bridges crossing St. Louis Bay and 
Back Bay of Biloxi. Highway 90 was reinforced against hurricane damage by a concrete seawall 
(1926-28) and a man-made sand beach, constructed with taxpayer dollars (19.61). Segregation 
laws barring African Americans from using these beaches were overturned in 1968 after a nine- 
year campaign and litigation led by African American Biloxi physician Dr. Gilbert Mason for 
whom a portion of Highway 90 now is named. 

Hurricane Katrina’s tidal surge obliterated nearly all of Hancock County and the 
predominantly white 26-mile-long ribbon between the beach-front highway and the railroad 
tracks in Harrison County, including the building that housed my previous law office. The 
railroad track bed functioned as a levee in the middle part of the county, shielding older African 
American “back of town” communities from the surge but not the hurricane force winds. East 
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Biloxi, whose roots in the seafood industry produced an atypical racial and cultural combination, 
was attacked from two sides, however, as the surge encircled the peninsula from the beach front 
and the Back Bay of Biloxi. From there, the surge raced westward through a network of bayous, 
lakes, rivers, and canals where it collided with and overwhelmed hurricane rain-flows draining 
from African American communities like Forest Heights and Turkey Creek. Over in Jackson 
County, the city of Pascagoula, home to the Northrop Grumman shipyard, suffered widespread 
surge and wind damage, but the predominantly African American city of Moss Point, situated on 
relative high ground away from the shore, experienced heavy wind-storm damage. 

“Hurricane Katrina was an equal opportunity destroyer” was a pet phrase used to deflect 
attention from the influence of racial discrimination upon the disparities in loss and recovery in 
the Gulf Region. While the winds, rain, and storm surge from Hurricanes Katrina and Rita may 
have attacked with random and blind fury, they struck a region where for generations whites 
attacked the housing and economic opportunities of African Americans through open and legally- 
sanctioned racism. After the passage of the Fair Housing Act, these embedded disparities were 
reinforced by less acute levels of discrimination in lending, insurance, and municipal services. 

If Hurricane Katrina was an equal opportunity destroyer, then we must ask ourselves whether our 
government has been an equal opportunity restorer'^ Or, to put it another way, has our federal 
disaster housing recovery effort “affirmatively furthered fair housing?” 

In the case of Mississippi, the answer is no. 

DISPARITIES IN DISASTER ASSISTANCE PROGRAM DESIGN 

Hurricane Katrina “had a particularly devastating impact on low-wealth residents who 
lacked an economic safety net” but the disaster also “presented a unique opportunity to correct 
decades of inequitable development,” according to the Mississippi Governor’s Commission 
report, “Building Back Better Than Before.” ^ Sharing these concerns. Congress required the 
states to spend at least 50% of the $1 1 .5 billion in CDBG disaster recovery funds to benefit 
primarily persons of low and moderate income (LMl).^ The U. S. Department of Housing and 
Urban Development (HUD) adopted regulations implementing the LMl requirement.'* Yet 
Mississippi, with the nation’s largest per capita poverty population, was the only state to request 
and receive waivers from this requirement. Over the three years since the initial disaster aid was 
awarded, HUD carved $4 billion out of the $5,481 billion allocated to Mississippi for uses other 


- Governor's CoimnissioTi on Rccovcrv, Rebuilding, and Renewal, “ Afler Kalrina; Building Back Beller Than Ever', 

pp. 60-61. 


^ Department of Defense Appropriations Act, 2006. Public Law 109-14-8. December 30. 2005, 119 Stat. 2680. 2780. 

4 ”|T|lie aggregate use of CDBG Disaster Recovei>- funds shall principally benefit low and moderate income 
families in a manner that insures that at least 50% of the amount is expended for activities that benefit such 
persons." U. S. Department of Housing and Urban Development, February 13, 2006. 71 FR at 7671. 
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than to assist LMI households.^ As a result, Mississippi now has turned its back on the 
opportunity to broadly uplift the housing conditions of its most vulnerable storm victims in favor 
of other priorities.® 

Overall, 220,384 housing units received some damage from Hurricane Katrina, of which 
101,893 dwellings (owner-occupied or rental) suffered major damage or were destroyed, and 
another 118,491 suffered lesser damage, according to inspections by FEMAin February, 2006.’ 

In its first application for CDBG funds, Mississippi Development Authority (“MDA”) wrote, 
“The sheer number of homes damaged or destroyed is one reason the Governor considers the 
replacement of honsing as a mimher one priority in rebuilding the Mississippi Gulf Coast ”* 
(emphasis added) 

Public Law 109-148, the legislation which provided the bulk of Mississippi’s Katrina 
disaster assistance, prohibits the Secretary of FIUD from waiving compliance with requirements 
relating to fair housing and non-discrimination.® There are widely accepted correlations of 
lower income to race, sex, familial status and disability, some of which are mentioned in this 
testimony. By ignoring or underemphasizing the needs of low to moderate income individuals, 
Mississippi’s overall disaster recovery plan fails to alfirmatively further fair housing. 

When Mississippi designed its disaster assistance programs, it put insured homeowners 
with storm surge damage at the front of the line for the most generous grants, up to $ 1 50,000. 

The criteria discriminated against black stonn victims, who more likely than not were renters, or, 
if homeowners, more likely than not lacked insurance. Over $ 1 .4 billion in Phase I homeowners 
grants were paid to insured homeowners,"’ but only $387 million, or 27 percent, went to low and 
moderate income households." Next in line for less generous grants, up to $100,000, were surge- 
damaged lower-income homeowners who received about $432 million. No funds were available 
for homeowners in segregated enclaves north of the railroad who received heavy wind damage 
but no storm surge. Today, nearly five years later, Mississippi Center for Justice has released a 


’ In December, 2008, HUD rescinded waivers on economic dcvclopmcnl, inTraslruclurc, and coimnunily 
revitalization programs totaling over Hi 1 .2 billion, based upon the conclusion that the State's performance on the 
remaining programs would enable it to meet the overall benefit lequiiement. 73 Federtil Register 75733. December 
12, 2008 

® "More Housing Woes for Mississippi.’’ New Yodt Times editorial. September 27. 2007, http7Av\vvv.m:times,coni/ 
2 007/09/27/opimniy27th iir2.iit mr? ml&ref^o pimonA.',ore f^slnL’ in 

’ Current Housing Unit Damage Estimates. Febniary 12, 2006, FEMAand HUD. 

^ Mississippi Development Authority' HomeownerAssistance Program Partial Action Plan September li, 1006. p. 3. 
® Department of Defense Appropriations Act, 109 Public Law 148, 119 Stat. at 2780. 

Mississippi Federal Disaster Recovety' Grant Reporting Summary for Quarter ending March 3i, 2010. p. i. 

" Mississippi Federal Disaster Recovety' Grant Reporting for Quarter ending March 31. 2010, p. 17. 
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report on housing challenges with a map of clusters of unmet need for housing repair in 
predominantly African American communities in Gulfport and Moss Point 


Figure I : Clusters of Wind Damaged Households in Non-White Populations 



Source- GCCOS Maps derived from HRC data See MCJ Report, pp. 4, 19. 

From this information, it is estimated that, five years after Hurricane Katrina struck, there are 
twice as many non-white households in state case management programs with unmet repair 
needs as white households This disparity exists uniquely in Mississippi which, alone among the 
Katrina-damaged states, chose to deny housing grant assistance to those with hurricane wind 
damage 


1® "Hurricane Katrina: Hou Will Mississippi Turn tlic Comcr-r* Mississippi Center for Justice. July 29, 20 1 0, p. 4. 
Appendix. Figure 2. 
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Mississippi's decision lo spend less, later, and more slowly on rental housing meant that 
permanent rental housing solution.s for displaced low-income renters, public housing tenants and 
former occupants of small rental housing were delayed for more than three years, even as close 
to S2 billion was spent on homeowners and business interests, including utility repairs and 
insurance sub.sidies See Figure 2 

Figure 2 Disparity and Delay in Spending 



2(1(16 2(«)7 2008 20U9 2III0 


— Honic Grants Tor WcalUiy $1.4 B — Utilm Repairs and Insurance Subsidies $44(( M 

— Low Income Home Grants $432 M — Econonuc Dci clopmciuyinfrasiructurc $478 M 

— Ollier Low Income Housing $ 294 M 

Source: Mississippi Disaster Rcco\er>' Cinoil Reports 2iX(G-20ICl 

African Americans in south Mississippi were twice as likely to be renters as whites, 
according to the 2000 census and had over twice as high a percentage of persons in poverty as 
whites Taken together, lower-income renters, including public housing tenants were 
significantly more likely to be non-white than white in south Mississippi, and were 
disproportionately adversely affected by the three-year delays in restoring low-income and 
subsidized rental housing 

The 2000 Census population for persons with disabilities is 76,650 in the three coastal 
counties. In addition to being the state with the greatest poverty rate in the nation. Mississippi 

'’US Census 2(KX). HIIA B. Total Populiiiion in Occupied Housing Units B> Tenure. Forwluics. the owner/ 
renter ratio is 76'’'ii lo 23%. w tiile for blacks it is 5 1% lo 497% 


U S. Census 2IK10 P 1 59 A, B. Census Summary File SF 3. Poicrty Status m 1999 by Age. Forwluics llie 
percentage in poverty was 10.3 percent, wliile for African Americans it was 27 percent. 
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has the largest per capita population of people with disabilities, the majority of whose incomes 
fall below the 80% area median income (AMI) category. Persons with disabilities tend to have 
less income because many are on fixed income, but most also have substantial disability-related 
expenses not borne by the non-disabled population on fixed income.'^ These populations 
likewise were disproportionately adversely affected by the long delay in restoring low income 
and subsidized rental housing. 

DIVERSION OF HOUSING RESOURCES TO OTHER USES USING INFLATED 
HOUSING PROGRAM FORECASTS 

Two years after Katrina, despite Governor Barbour’s assurance that replacement of 
housing would be the number one priority, Mississippi proposed to shift $600 million out of its 
housing assistance program to fund a non-Katrina related expansion of the a state-owned port in 
Gulfport, Mississippi. Notably, this Port was worth only $125 million at the time of the storm. It 
was insured for $ 1 08 million, and had additional funds available from FEMA to cover uninsured 
losses. After this announcement, public pressure increased for the State to explain how much 
damage Mississippi’s housing had experienced and how much housing would be rebuilt under 
the existing disaster programs. Before this could be resolved, Mississippi diverted another 
$200 million in housing funds to Hancock County economic development and community 
revitalization.'’^ 

On January 25, 2008, Mississippi received approval from HUD Secretary Alphonso 
Jackson for the proposed diversion.'* Secretary Jackson took the unusual step of personally 
writing Governor Barbour about the approval to explain that he had “little discretion” in the 
matter, and to voice concerns that “this expansion does indeed divert emergency federal funding 
from other, more pressing recovery needs, most notably affordable housing.”''’ 

In testimony before the House Financial Services Committee on March 11, 2008, 
Secretary Jackson explained his position, stating “I don’t think that everything has been provided 
to low and moderate income people that should be provided for housing or infrastructure, ... but 


'' Statistical analysis supplied by Mississippi Coalition for Citizens With Disabilities and Living Independently For 
Evewone, two Mississippi non-profit disability rights organizations. 

Editorial, Biloxi Sun Herald. “We Need Housing Numbers We Can Cnmch Witli Confidence,” December 19, 
2007, p C-4. 

'' MDA Hancock County' Ground Zero Action Plan 

Mike Stuckey, “Feds OK Mississippi’s Katrina Grant Dwersiori” January' 25, 2008, littp:/AMayjn.sjnbt,insn,cQiit/ 
id/22S05282,/ 


Letter from HUD Secretary' Alphonso Jackson to Mississippi Governor Haley Barbour. January' 25, 2008, attached 
as Exliibit “O.” 
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had I had my drulhers. I probably would have said. Sir, 1 don't think we should be using tliis 
money and I would not approve it, but I didn't have that kind of authority 

In May 2008. Rep Maxine Waters chaired an oversight hearing on disaster CDBG 
spending in the House Financial Services Subcommittee on Housing At tliat hearing. Jack 
Norris. Mississippi Office of Recovery and Renewal, justified the diversion of housing funds on 
the basis that existing housing programs would produce more housing than the Mississippi coast 
had before Katrina He also announced that the state was commissioning a study of housing 
damage and recovery The study, known as the Mississippi Housing Data Project, was carried 
out jointly by the Compass Group, a Washington. D C -based research organization and South 
Mississippi Planning and Development District ^ The MDA's 2008 forecasts to Congress for the 
aflbrdable housing categories shown in Table 1 are more than double those of the MHDP In 
other words. Mississippi overstated to Congress by over 1 5.700, or a factor of 2 how many 
housing units would be produced in aggregate by the state's programs 


Table 1 State Inflated Affordable Housing Production 




MHDP 
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Source: Norris icstiniom'. p. 3: MHDP December 2tKW. pp. 5. 1 1. 20. 49. *Notc: MHDP’s lolal of 5.059 LIHTC has 
been reduced bv 1 .284 units lo clinunaic double counling of public housing units piinialb financed by LIHTC. See 
MCI Five Year Report. Appciidiv Table 6. 


This overstatement has direct adverse consequences for the protected populations still in 
need of permanent, decent, safe and affordable housing. The lowered housing production means 
fewer choices for these populations It makes Mississippi's ability to deliver on the remaining 
housing programs all the more critical Unfortunately, three of the stale's key affordable housing 
programs are currently more than 2..500 housing units behind what MDHP forecast only six 


^ House Financial Sciv ices Commillcc. Ov'crxighl Hearing of lire Dcparimcnl of Housing and Uiban Dcvclopmcnl 
March 1 1. 200*. cxamiiialion bs Rep Capuano. hi ip;//\vu w Iwuse go' tapps/I isi/licaniif/financuil.sv cs dom/ 
hrtijIlOa.slHnil 

Teslimom of Jack Norris. House Fiimiicial Sets ices Subconumllec on Housing and Cuininunily Opportunity 
lieoring. May 20. 2008. pp 3-6. hllu:/;’rin iin ciiilser\ict5.liouse g ot/hea rii igl |0/iKtrrts - ins icoiudIc icI ixlf A table 
with ilicsc piediclions appeals ilic Appeiidi.x to ihe MCJ Five Year lioiisiitu repon 

For die MHDP reports, sec: laip://smpdd coiii/daia-cenler/mississtppi-iiousiiig-dala-piDjeci hlml 
^ Sec MCI Five Year Report, pp HVI I , Table I 
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months ago.^'* To meet its 2011 goal, the State’s programs must produce over 5,200 more units 
in the next twelve months, which would be far higher than what the same programs produced in 
the past 21 months.^-’’ 

All told, well more than five thousand households continue to have unmet disaster 
housing needs of one type or another, using conservative estimates. A significant portion of 
these families will not have their housing needs met, regardless of the programs that currently are 
behind schedule, because of Mississippi’s diversion of homeowner assistance grant funds into 
non-Katrina port expansion. These households want their existing home repaired - they do not 
need what Mississippi’s programs offer: a voucher, a cottage, or a new mortgage. This is 
particularly true for the clusters of unrepaired homeowners in predominantly African American 
neighborhoods in Gulfport and Moss Point, and similar communities. To solve this problem, 
Mississippi needs to redirect funds that were diverted into business development projects (many 
of which had alternative recovery and financing resources), back into finishing this homeowner 
population’s recovery. 

Mississippi Center for Justice and the Lawyers’ Committee brought a legal challenge of 
HUD’s decision to authorize the diversion of housing funds to Mississippi’s non-Katrina related 
port expansion in December 2008. In January 2010, the District Court for the District of 
Columbia dismissed the action on threshold standing grounds, and it has been appealed to the 
Court of Appeals for the District of Columbia Circuit. In the order, Judge Robertson 
acknowledged that the Plaintiffs claims about the diversion may have merit as a matter of public 
policy. 


“NIMBY”-ISM AND AFFIRMATIVELY FURTHERING FAIR HOUSING 

Mississippi pinned significant hopes for recovery and e.xpansion of the subsidized and 
public rental housing market upon the ability of developers to construct apartment complexes 
using low income housing tax credits. In fact the state forecast that over 5,200 tax credit financed 
rental units would be constructed. As of mid 2010, the actual number was 1,500 below 
predictions. While some developers who rebuilt on existing locations encountered no zoning or 
planning opposition, there arose a consistent pattern of opposition to subsidized rental housing in 
new locations, particularly in majority white areas, from local elected officials and neighborhood 
residents. In Gulfport, Mississippi, a succession of eight or more subsidized apartment 
complexes became entangled in controversy beginning in late 2007, and the Mississippi Center 
for Justice, worldng with the Lawyers’ Committee presented public and private arguments in 
support of the permitting of these units. While some developers withdrew in face of strong 

See MCJ Five Year Rcporl. p. 1 1 . Table 2. 

2SM. pp. 11-12, Table 3. 

26 When one includes closed files and persons who have fallen outside Ihe ease inanageinenl s> slein, the number 
could be more than 6.000. These estimates are based on interviews with housing resource center representatives, 
housing advocates, and independent research conducted by MCJ. 
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opposition, others challenged arbitrary denial of zoning and building permission, including 
Sandstone and Hillside Terrace. Public education efforts to overcome this MMBYism, such as 
the “Warm Welcome Gulf Coasf ’ campaign undertaken by Back Bay Mission, met with very 
limited success. 

Housing activities that produce more racially integrated residential areas, for example, 
the construction of subsidized housing in areas outside existing segregated residential housing 
patterns, are one way to fulfill the Fair Housing Act’s requirement to affirmatively further fair 
housing. The “affirmatively furthering” mandate was one of the non-waivable requirements 
attached to Mississippi’s disaster CDBG appropriations. Unfortunately, despite Mississippi’s 
having made available federal disaster block grant funds to help complete tax credit 
developments, and despite the receipt by many local governments, including the city of Gulfport 
of disaster block grant down payment grants for homeowners, neither the State nor local 
governments met the letter or the spirit of the law when it came to permitting new construction 
of subsidized rentals. Instead, the State disclaimed any authority over local land use decisions, 
and local governments put up a succession of false claims about rental housing gluts, 
diminishment of adjacent property values, flooding and traffic problems, and a variety of other 
pretextual arguments. These problems reached a crisis for a developer working for Mississippi 
Regional Housing Authority VIII, Realtex, and the housing authority and the City of Gulfport 
entered into negotiations to enable some of the projects to be permitted after requests for 
investigation were made to HUD’s Fair Housing unit. In other jurisdictions, such as Waveland 
and Bay St. Louis, Mississippi Center for Justice challenged moratoria on new multifamily 
rentals, and persuaded local officials to let these moratoria expire without renewal. On balance, 
however, too little progress has occurred to desegregate south Mississippi using affordable rental 
housing. 

Across coastal Mississippi, hundreds of households are currently housed in small, strong, 
modular shotgun houses, known as Mississippi cottages. These cottages were initially intended 
as a healthier and sturdier alternative form of temporary housing to the FEMA cottage, and were 
funded under a competitively awarded pilot program administered by FEMA. Local 
jurisdictions permitted these cottages to be placed on residential lots on a temporary basis. As 
the time for the cottage program drew to a close, Mississippi Emergency Management Agency 
(MEMA) decided to offer the cottages to current occupants and to eligible non-occupants on a 
sliding scale price. Local jurisdictions reacted negatively and enacted a series of exclusionary 
ordinances with difficult or impossible to meet requirements, intended to force the cottages out 
of their municipalities. The City of Gulfport, for example, enacted an ordinance that gave 
absolute veto power over the permanent placement of a cottage to anyone within 1 60 feet of the 
applicant. Mississippi Center for Justice obtained records of these objections through public 
records laws and documented that a number of applicants were vetoed by people more than 160 
feet from the applicant’s residence, while others were turned down based upon prejudices against 
persons of lower-economic status, a common pretext used instead of racial discrimination. MCI 
requested that HUD investigate alleged fair housing act violations by several jurisdictions and, as 
of this writing, foresees a successful conciliation in one city, while others were dismissed on 
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threshold grounds, including standing. Currently, hundreds of cottages sit idle in staging areas, 
with MEMA planning auctions of so-called surplus supplies, when the reality is that each of 
these cottages could serve as a safe and affordable housing option for south Mississippians in 
need, if local governments would remove discriminatory cottage restrict! ons. 

HUD “STEPS UP” IN TEXAS 

While Mississippi and Louisiana housing advocates struggled with the current HUD 
administration over a series of inherited problems with varying degrees of success, the agency 
made an important and laudable early intervention in Texas to assure that the Fair Housing Act 
values were built into the Hurricane Ike recovery plans. Texas Governor Perry submitted a 
disaster block grant action plan that would have delegated the program design to a council of 
local and regional governments in such a way as to sharply reduce recovery resources for the 
areas of greatest housing damage. Housing advocates in Texas raised challenges to the proposal 
and HUD, perhaps for the first time in its history, rejected outright a state’s disaster block grant 
housing program. 

HUD cited as one area of concern Texas’s reliance upon an out-of-date analysis of 
impediments to fair housing that did not take into account the impediments spawned by the 
destruction of public and subsidized housing in coastal Texas communities. In the aftermath of 
widespread destruction of communities, and displacement and dispersal of populations, federal, 
state and local governments confront the question of whether to rebuild the pre-disaster pattern 
of residential housing, which frequently reflect the legacy of de jure racial discrimination, or to 
affirmatively move communities towards greater residential racial integration. HLID’s insistence 
upon a post-disaster analysis of impediments to fair housing was an important demand for Texas 
to deeply reassess its position and its obligations to increase housing opportunity for protected 
classes. 


Another area of HUD concern was the risk that Texas’s proposed action plan would stray 
too far from core disaster recovery functions, including restoration of public and affordable 
housing and from the requirement to assist persons of low and moderate income. In settlement of 
an ensuing complaint by housing advocates against Texas under the Fair Housing Act, the State 
committed in a conciliation agreement to spend at least 55 percent of the funds on housing, and 
to spend at least 55 percent of the funds to benefit low and moderate income persons.^’ These 
and other vital protections were properly praised in the national media. A New York Times 
editorial concluded, “Thanks to tough bargaining by Secretary Donovan, hundreds of millions of 
dollars will be spent as Congress intended and fairness requires: helping to rebuild devastated 
communities and helping the most vulnerable residents rebuild their lives.” 


Texas Low Income Housing Infonnation Semce v. State of Texas, Case No. U6-10-0410-8 (Title Vltl) -9 (Section 
109) Conciliation Agreement pp. 12-13. 

See “HUD Steps Up in Texas,” New York Times Editorial, June 13, 2010, hi1p:,Vwwvv.nvtimes. com/20 10/06/ 14/ 
opimoi}/}.4.mpn3,htiJll 
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This deeper commitment to take affirmative steps to increase residential racial integration 
was missing at the early, critical stages of HUD’s involvement in Mississippi and Louisiana’s 
recovery from Hurricane Katrina. To pick one example, HUD’s earlier approval of Mississippi’s 
excessive requests for waivers of the low-moderate income requirement resulted in fewer block 
grant dollars being committed to restore critically needed housing for protected residents who are 
also predominantly of low and moderate income. Another example is Mississippi’s failure to 
track race data on its first, largest, and most generous homeowner assistance program. 

Mississippi treated the requirement as optional and HUD did not insist that Mississippi do 
more.^® As a result, HUD and other branches of the federal government lost the opportunity to 
determine if Mississippi’s housing assistance programs were carried out in ways not only that did 
not discriminate, but also affirmatively advanced the goals of fair housing. 

RECOMMENDATIONS 

Mississippi Center for Justice joins in the recommendations previously put forward in the 
testimony of Barbara Amwine, Executive Director of the Lawyers’ Committee for Civil Rights 
Under Law. These recommendations include: 

• endorsement of the interpretation of Section 804(b) claims of post-acquisition 
discrmination under Block v. Frischolz and CCCt r. Modesto; 

• increased commitment of HUD to enforcement of Section 808 of the Fair Housing Act, as 
demonstrated in the Westchester County case, and to use the threat to cut off federal 
funds to coerce uncooperative local jurisdictions into compliance with the Fair Housing 
Act, as was done in the St Bernard Parish litigation, 

• more detailed and substantive guidance to recipients of federal housing assistance on the 
requirements to affirmatively further fair housing under the Fair Housing Act; 

• enactment of an express private right of action and an administrative procedure to 
authorize private party claims based on Section 3608 against state and local entities for 
violation of the Fair Housing Act; and 

• a systematic examination of the need for an amendment to the Fair Housing Act to 
prohibit discrimination based upon source of income. 


See 71 Federal Register 7666, at 7670. Recordkeeping ’Tor fair housing and equal opportunitT' purposes, and as 
applicable, such records shall include dala on Ihc racial, cllmic, and gender cliaraclcrislics of persons who arc 
applicants for, participants in, or beneficiaries of tire program.” MCJ requested public records on these data and were 
told tlitltMDA understood tliilt HUD did not require record keeping on racuil and etlmic clitiracteristics, and so 
MDA failed to require applicairts to report race and ethnicity. See transcript pp. 46-47 and letter from Mehssa 
Medley to Reilly Morse, September 6, 2007. attached as E.xhibil “H” to Morse testimony to House Financial 
Serc'ices Subcommittee on Housing hearing on May 8, 2008, “Emergency^ ODBC Funds in the Gulf Coast: Uses, 
Challenges and Lessons for tire Fumre.” 
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Thank you for the opportunity to testify. 


Respectfully Yours, 



Reilly Morse 

Co-Director of Housing Policy 
Mississippi Center for Justice 
974 Division Street 
Bilo.vi, MS 39530 
228-435-7284 

rmorse@mscenterforjustice.org 


Mr. Nadler. Thank you. We will now hear from Professor 
Seicshnaydre. 

TESTIMONY OF STACY E. SEICSHNAYDRE, WILLIAM K. 
CHRISTOVICH ASSOCIATE PROFESSOR OF LAW, TULANE 
LAW SCHOOL, NEW ORLEANS, LA 

Ms. Seicshnaydre. Thank you, Mr. Chairman. 
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As a native New Orleanian and someone who teaches and prac- 
tices Fair Housing around New Orleans, I have had an opportunity 
to study post-Katrina recovery through a fair housing lens. I have 
been working on a paper, a work in progress, that I have excerpted 
for the Committee, and I would like to spend a few moments now 
highlighting in my remarks the challenges we’ve faced in the re- 
building process and rebuilding a more inclusive New Orleans. 

New Orleans is certainly unique in its challenges, but I believe 
in studying this issue that New Orleans can illustrate the dynamic 
in which federally assisted housing programs operate everywhere 
and the way we seem destined to repeat and build on racial seg- 
regation in federally assisted housing programs in the absence of 
a more robust commitment to affirmatively furthering fair housing. 

In looking at New Orleans pre-Katrina, it was clear that we ex- 
ceeded the poverty concentration averages when compared with the 
top 50 MSAs nationally. We had extremely high 

Mr. Nadler. You mean the Metropolitan Statistical Area? 

Ms. Seicshnaydre. Yes. Yes, sir. 

So when you look at New Orleans in comparison to the larger cit- 
ies in the country, our levels of poverty concentration, segregation 
were higher. And in the 1990’s, whereas other communities were 
experiencing improvements with respect to racial segregation. New 
Orleans was becoming more segregated. 

I think one of the most compelling statistics is when you compare 
low-income Whites with low-income African Americans and con- 
sider, what are the comparative housing choices between those two 
groups? What you can find when looking at pre-Katrina 2000 Cen- 
sus numbers is that, whereas African Americans are overwhelm- 
ingly concentrated in high-poverty neighborhoods, low-income 
Whites have access in overwhelming numbers to middle-class 
neighborhoods throughout the metropolitan area of New Orleans. 

So the question of whether Whites and African Americans had 
equal housing choice pre-Katrina is certainly answered in the nega- 
tive. 

So, Katrina, of course, provided an opportunity to undo these 
patterns of racial and economic concentration and segregation in 
our housing and create a more inclusive New Orleans with a more 
regional approach to meeting the housing needs of families of all 
incomes. And the reason we had this opportunity was that our 
housing was destroyed, over 200,000 units were destroyed, and we 
had a massive infusion of Federal dollars coming into our commu- 
nity to help us rebuild. 

So did we embrace this opportunity to approach the rebuilding 
effort from a more regional perspective and a more conclusive per- 
spective? Unfortunately not. And what we see is sort of some en- 
during fears, customs and market dynamics, as well as government 
failures that have operated to facilitate exclusion. And unless we 
understand these dynamics, we appear poised to repeat our past 
failures. 

What are these dynamics? We’ve seen a proliferation of rental 
bans, and these have been alluded to by earlier testimony. We have 
rental bans appearing throughout the metro area. We also have 
seen — and I think even more disturbingly, we’ve seen that commu- 
nities that had disproportionately fewer rental units before the 
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storm have taken steps to eliminate rental units that pre-existed 
the storm. So rather than using Katrina as an opportunity to cor- 
rect historic imbalances of rental versus homeownership units, 
we’re seeing communities take steps to exacerbate or intensify the 
imbalance. 

The other thing that we’ve seen is that communities that might 
be considered the second-rung communities on the housing ladder, 
the places where we’re seeing some level of affordability and some 
level of integration, these tend to be the first places where federally 
assisted housing is proposed. Now St. Bernard Parish is a huge ex- 
ception, because that community has remained racially segregated, 
even though it might have some greater levels of affordability. But 
we’ve seen that instead of using Federal resources to make commu- 
nities more open, more affordable, we’re seeing the resources sort 
of follow a path of least resistance and go to the communities that 
already have some level of affordability and already have some 
level of integration. 

So, in conclusion, I think New Orleans can help illustrate what 
the enduring forces of segregation are and how we need to better 
understand them and resist them, not only in New Orleans but na- 
tionally. And in order to do this, we need to use the affirmatively 
furthering provision of the Fair Housing Act. We need to define it. 
We need to make it enforceable by private parties. And HUD needs 
to use the affirmatively furthering provision to ensure that it is 
doing more than just providing a subsidy, that it’s actually opening 
neighborhoods not already open, making affordable what’s not al- 
ready affordable, enabling housing subsidies to act as gateways to 
educational and employment opportunity, inform families histori- 
cally excluded from housing markets about their choices. Any Fed- 
eral housing interventions that are not so aimed will almost cer- 
tainly exacerbate existing racial segregation and poverty concentra- 
tion. Thank you. 

[The prepared statement of Ms. Seicshnaydre follows:] 
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Stacy E. Seicshnaydre 

William K. Christovich Associate Professor of Law 
Tulane Law School 


The following statement is excerpted from a work-in-progress, in draft form, entitled: 

Postcards from Post-Katrina New Orleans: Why government assisted housing 
seems destined to perpetuate racial segregation and what can he done about it? 

Introduction 


Consideration of the housing landscape in New Orleans following Katrina can provide an 
illustration of the dynamic in which federally assisted housing programs operate, the 
exclusionary tendencies of residential communities, and the way in which market forces and 
government subsidies operate together to perpetuate racial residential segregation. 

Although laws prohibiting segregation and discrimination in the nation’s housing programs are 
well-established, racial segregation persists in these programs. African Americans participating 
in federally assisted housing programs in New Orleans pre-Katrina experienced even higher 
levels of poverty concentration than the national average. Even more troubling is the fact that 
low income African Americans before Katrina had far less access to middle income 
neighborhoods throughout the New Orleans metro area when compared with low income whites. 

Given that federally assisted housing programs in New Orleans have operated as engines of 
segregation and poverty concentration, rather than as gateways of opportunity for low income 
African Americans, Hurricane Katrina offered an opportunity for a new, more inclusive New 
Orleans where new federally assisted housing could respond to the regional housing needs of the 
community. However, as Orleans Parish attempted to reverse a dynamic where a majority of its 
occupants were renters with the second highest level of poverty concentration in the country, 
neighboring jurisdictions acted aggressively to avoid any demographic shifts that new rental 
housing, particularly new federally assisted rental housing, might bring. Rental bans proliferated 
throughout the region, primarily in communities that had previously served as affordable 
suburban alternatives for lower and middle income whites in prior decades. These communities 
sought not only to prevent the development of new rental housing, but to limit the repair of rental 
housing that pre-existed the storm. On closer examination, it appears that metro New Orleans 
communities that are least affordable, most homogeneous, and nationally recognized as desirable 
places to live have not passed sweeping rental bans, perhaps because no federally assisted 
housing has been proposed for these communities. 
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Given the extreme challenges and opportunities presented by the post-Katrina rebuilding 
experience in New Orleans, what can the first five years after Katrina teach us about 
affirmatively furthering fair housing? 

The Law Prohibiting Segregation in Government-Assisted Housing Programs is Well- 
Established, and Yet . . .. 


The idea that public housing in the United States was created pursuant to a policy of racial 
segregation is not particularly controversial. Tn fact, government agencies, both federal and 
local, served in a leadership role in formalizing racially segregated housing patterns throughout 
the nation. In New Orleans, “the creation of racially segregated New Deal public housing 
developments was the first implementation of legally enforced residential segregation in the 
city."^ 


In the civil rights era, communities began to challenge government-sponsored segregation in 
federally assisted housing. As early as 1969, courts pronounced it unconstitutional to select sites 
for federally assisted housing developments on the basis of race," Similarly, the U.S, 

Department of Housing and Urban Development, began in the late 1960s to issue rules and 
regulations prohibiting the concentration of new federally assisted housing exclusively in 
African American neighborhoods.^ As observed by one advocate, the idea that HUD “should no 
longer be permitted to routinely build new low-income housing in segregated, high-poverty 
neighborhoods” is a point “won” by civil rights advocates decades ago,^ 

HUD as the principal federal agency providing financial backing to local housing authorities, 
municipal governments, and private property owners need not be the central architect of 
discrimination to be held accountable. HUD has been found liable when it has done nothing to 
change a grantee’s operation in the face of “blatant segregation and an admitted determination to 
intentionally discriminate,”' While awareness on HUD’s part is important in establishing its 


^ Eli/abclh Fusscll, Comlrucling Wew Orleans, Constructing Race: A Population flisloiy ofNesv Orleans, JOURNAI, 
OF AMERIC .AN HISTORY 94 (Dec. 2007). 846-55. 

“ See Gauircaux v, Chicago Hous. Aiilh., 296 F. Supp. 907, 913 (N.D. Til. 1969) (the plainiiffs in this case also 
alleged discrimination in tlie assignment of tenants on die basis of race). 

^ See Young, 628 F. Supp. at 1045-47 (discussing HUD’s site selection and marketing rules and regulations issued in 
1967, 1972, and 1977 for a variciy of federally assisted housing programs). But see id. at 1048 (discussing 
discriminatory' implementation of site and neighborhood standards such that all Section 8 new construction units 
were built in white neighborhoods witli no affirmative marketing programs providing access to persons of color). 

' Philip D. Tcgclcr, The Persistence of Segregation in Government Housing Programs , in THE Geogilaphy OF 
OPPOR'n:\m'; Race and Housing Choice in Metropolitan America 197 (Xavier de Sou7a Briggs ed., 2005), 
XTients’ Council v. Pierce, 7 1 1 F.2d 1406, 1422 (8th Cir. 1983) (HUD provided over $1,475,528 in funds to the 
Tc.xarkana Housing Aulhorily | THA | despite its findings spanning a decade of THA noncompliancc with civil rights 
laws). See also Garrett v. City' of Hamtramck, 503 F.2d 1236, 1247 (6th Cir. 1974) (“By' failing to halt a city 
program [after it knew] discrimination in housing was being practiced and encouraged, HUD perpetuated 
segregation in public housing and participated in denial to the plaintiffs of their constitutional rights,"); Young, 628 
F. Supp. at 1056 (“HUD's intent to discriminate is estabhshedby the combination of HUD’s disingenuous assertions 
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liability for the discrimination and segregation being practiced by local housing agencies, courts 
have rejected HUD’s claims of ignorance of widespread segregation in the programs it funds. ^ 
As stated by Judge Justice in Young v. Pierce, “HUD does have a duty to know if it is funding 
discrimination.”^ 

Nor is it necessary for a government agency to act with actual malice to be accountable for 
perpetuating segregation.^ A decision to continue funding programs and entities that perpetuate 
segregation is not likely to be accompanied by an intention to humiliate or cause others to suffer. 
Such decisions will more likely be made because of a kind of capitulation to the inevitability of 
segregation. The notion that segregation is inevitable makes it somehow^ acceptable. And yet, 
courts have inferred discriminatory purpose in such instances:^ “It is inconceivable that HUD 
w^ould have so frequently acted to approve the [housing authority’s] actions for so long unless its 
officials held the view^ that segregation and discrimination w-ere acceptable. 

HUD’s obligation extends beyond the prohibition on discrimination and also 
encompasses an affirmative duty to further fair housing in the programs it funds. For example, 
“Congress imposed on HUD a substantive obligation to promote racial and economic integration 
in administering the section 8 program.”” Further, “[a]s part of HUD's duty under the Fair 
Housing Act, an approved housing project must not be located in an area of undue minority 
concentration, which would have the effect of perpetuating racial segregation.”^^ 


of ignorance, ils aclual knowledge of segregation, and its cotuinuing financial support of each public housing site in 
the [36 East Texas] counties,”). 

Young. 628 F, Supp. at 1056-i57 ("HUD has a diit>’ to know how its money is spent, and in fact has known that it is 
supporting segregated housing in East Texas. Notwithstanding, it has continued to actively support the system in 
perhaps the most effective possible way-by paying for it. HUD has dius played a crucial and continuing role in 
creating and maintaining a large system of publicly funded segregated housing,”); Garrett. 503 F.2d at 1246 ("The 
record supports a finding that HUD must have known of the discriminatory practices which pervaded the private 
housing market and tlie indications of overt prejudice among some of the persons invob-ed in carrying out the urban 
renewal projects of the City,”)., 

' Young. 628 F. Supp. at 1044. 

^ Gautreaux. 296 F. Snpp. at 914 ("there is no evidence that the Aldemieii who vetoed White sites were necessarily 
moiivaicd by racial animus when they followed a policy of keeping Negroes out of While neighborhoods,”); Clients’ 
Council, 7 1 1 F,2d at 1 423 ("We do not suggest that HUD officials were motivated by malice, but we do believe that 
this record compels a conclusion that they acted at least in part because of a discriminatory piupose.”). 

^ Clients ’ Council, 1 1 1 F,2d at 1423 (“tlic only reasonable inference that can be drawn is that HUD’s 
actions[continued funding of a housing authority' it cited for discrimination] were motivated at least in part by a 
discriminatory' piupose.”). 

Clients’ Council, 1\\ F,2d at 1423, 

” Alschuler v. Dep't of Hons, and Urban Dev'.. 686 F.2d472, 482 (7th Cir. 1982) (citing 42 U.S.C, §§ 1437f(a) & 

3608(d)(5)). 

Id. at 482 (citing Otero v. New York Citv' Hous. Auth.. 484 F. 2d. 1122 (2d Cir, 1973); Shannon v. U.S, Dept, of 
Hous. and Urban Dev.. 436 F.2d 809, 820 (3rd Cir. 1970)). 
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Reversing Entrenched Patterns of Racial Segregation in Federally-Assisted Housing Programs 
has been Difficult.. . . 


Despite the well-established pronouncements against discrimination and segregation in the 
nation’s housing programs, reversing patterns of racial segregation in federally assisted housing 
has proven difficult.^^ The persistent and seemingly intractable segregation in the nation’s 
housing programs is demonstrated by a 2008 HUD study entitled “Characteristics of HUD- 
Assisted Renters and Their Units in 2003.”’^* The study is based on census data collected in 2003 
through the American Housing Survey (AHS) and matched with HUD rental assistance data.''' 
According to Julian and Daniel, who have analyzed the data, “poor Black renters, as a result of 
accepting HUD rental assistance, will be subjected to worse conditions or more segregated 
conditions, or both, compared to similarly situated Whites using HUD assistance,” and compared 
to similarly situated poor Black renters not using any HUD assistance at all.^'^ Thus, not only 
are African Americans worse off than their white counterparts in federally assisted housing 
programs, but African Americans who participate in federally assisted housing programs seem to 
be worse off than those who do not. After pointing out the constitutional and statutory 
prohibitions against providing housing on such unequal terms, Julian and Daniel note that “much 
of the debate about national housing policy for the poor goes on as if these conditions did not 
exist, do not exist, and that the nation does not know about it.”^^ 

There are multiple possible explanations for the persistence of segregation in the nation’s 
housing programs. Among them is the fact that programs creating significant amounts of 
housing, such as the federal Low-Income Housing Tax Credit (LIHTC) program, “are largely 
unregulated from a civil rights perspective.”^^ 


' ^ Patterns of racial segregation in public housing, once established, have persisted in the post -civil rights area, See 
Young, 628 F. Supp. at 1043-44 (‘The informalion produced by HUD fin the early 1980$] indicates that the public 
housing sites it funds are segregated by race. Blacks live in one set of public housing sites, whites in anotlier.“). See 
also id. at 1045-47 (discussing twenty' -year failure of federal housing agencies to reverse patterns of racial 
segregation in the federally assisted housing it funded following the end of dc jure segregation). 

S. DEP T OF HOUS. :\ND URBAN DEV.. ClIAR^VCTERISTICS OF HUD-ASSISTED RENTERS -VND TlIEIR UNITS IN 2003 
(2008), available al http:/Avvvvv.hucluscr.ora/pori.al/public-ations.-'pubasst/iud assi reut.iUmi. 

Id. at 4-5. See also Elizabeth Julian & Michael M. Daniel, HUD-Assisted Low-Income Housing: Is It Working 
and for Whom'? Poverty & R.ace. July/Aiignst 2009, at 3 (noting that "the infomiation includes demographic data 
for hundreds of units, projects and neighborhood conditions for individuals living in HUD-assislcd housing and 
those eligible for, but not receiving, such assistance.”)- 

' '"Julian & Daniel, supra note xx. at 6-7. In segregated housing developments historically, units that were occupied 
by African Americans were rrcqucntly inferior, suffering from a lack of maintenance and/or inferior conshuciion 
methods. See (.'lienrs ' Counc 'il. 711 F, 2d at 1419 (“HUD found that black projects suffered from neglect ‘in spite of 
constant and numerous complaints resulting from faulty original construction.’ and there was 'no evidence’ that 
needed repairs would be made,”), 

^ Julian & Daniel, at 7, 

' ^ Tegeler. at 198 (discussing lack of anti-segregation controls as well in the HOPE VI public housing 
redevelopment program, low-income housing financed through incentives in the Community Reinvestment Act. and 
the Housing Opportunities Made Equal (HOME) program for housing rehabilitation). 
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Especially in New Orleans . . . 

Prior to Katrina, New Orleans not only mimicked the national pattern of government assisted 
housing programs serving as engines of poverty concentration and segregation, but it also 
exceeded the national averages for such poverty concentration. Families participating in 
federally assisted housing programs in the New Orleans area were living in poorer 
neighborhoods, on average, than their counterparts in the nation’s largest metropolitan areas. 


Vouchers: The Housing Choice Voucher Program (HCV) is currently the largest rental 
assistance program administered by HUD.'^ According to a HUD study of housing voucher use 
released in 2003, New Orleans had twice the percentage of voucher families living in 
neighborhoods with poverty concentrations above 30 percent (46.9%), compared with voucher 
families in the top 50 MSAs (22%).^^ Although New Orleans follows the national pattern of a 
higher level of poverty concentration for voucher use in central city neighborhoods compared 
with suburban ones, the level of concentration is much higher in both the central city of New 
Orleans as well as its suburbs. For example, in central city neighborhoods in the top 50 MSAs, 
33.6% of voucher users live in neighborhoods above 30% poverty concentration, compared with 
over half, or 51.8%, for the central city of New Orleans.^^ On the other hand, while only 6. 1% of 
voucher users in the suburban neighborhoods of the top 50 MSAs live in neighborhoods above 
30% poverty concentration, a startling 40.4% of voucher users in the suburbs of New Orleans 
live in these high poverty neighborhoods.*" 

Consistent with national averages, families of color using the voucher program in the Greater 
New Orleans area were more concentrated in high poverty neighborhoods than their white 
counterparts, The starkest example of this phenomenon may be seen with respect to families 
living in neighborhoods with greater than 40 percent poverty concentration. Only 1.8% of white 
families using vouchers in the New Orleans MSA lived in such extreme poverty concentration, 
compared with 21 .3% of African American households using vouchers. When compared with 


U.S. Df.p’t of Hous. .axd urr.an DfA'., Hol'sino Choice Voucher L(x:.atio\ p.attf.rns: tmpi.ic.atioxs for 
P.\RTICIPAXT AND NEIGHBORHOOD Weleare. at X (Januajy 2003). The Housing Choice Voucher Program (HCV) 
is the current iciiani-bascd housing subsidy program run by HUD; it was created in 1 998. but evolved from a variety 
of other tenant-based assistance programs starting in 1975. Id. at iv (Forew^ard). The HCV program allows 
participiuits to use their subsidy for housing they have searched for and found in the private market. Id. at vii. 

‘‘Aj.S, DeptofHous. .and Urb.anDev., supra note x at 33 and Tabic 111-9 rhcrcinaftcr 'HUD Voucher Location 
P.ATTERNS Report”]. See id. at 26 (disaissing poverty concentration levels and noting that "[f]amilies and 
neighborhoods are assumed to be negatively affected when poverty concentrations reach [le^’els of 30°/) and 
above]."). The 2003 HUD Voucher Location Pallcms Report relies on ihcn-currcnt characteristics of voucher 
holders, but neighborhood characteristics derived from the 1 990 census. Id. at 3. The use of the term 
■‘neighborhood’' denotes die bomidaries of census tracts. Id. at 122. 

Id. at 27 and Tabic I1I-2. 

--Id. at 27 and Table TTI-2. 

Id. at 28 and Table III-5. Notably, African Americans (non-Hispanic) made up the vast majority, or 93.2%. of die 
7864 total voucher users (7864) in the New Orleans MSA at the time of this study, with whites representing only 
5. 5°/! of total voucher users. Id. at Appendix B-1. 
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the top 50 MSAs, white voucher users in the New Orleans metro area were half as likely to 
experience extreme poverty concentration, whereas African American voucher users in the New 
Orleans metro area were twice as likely to experience such extreme concentration."^ 

Public housing cmd project-based Section 8 subsidies: When considering public housing and 
project-based Section 8 programs as well as vouchers prior to Katrina, there was greater poverty 
concentration in the New Orleans metro area, on average, than in the top 50 MSAs. As well, 
there is increasing concentration when voucher programs are compared with project-based 
Section 8 programs and public housing, which follows the national trend. For example, whereas 
46.9% of voucher users in the New Orleans metro area lived in neighborhoods of over 30% 
poverty concentration, 78.9% of all project-based Section 8 housing tenants lived in such 
neighborhoods, and an eye-popping 97.4% of public housing residents lived in such 
neighborhoods."^ This compares with 22.2% of voucher users, 44.4% of Section 8 project-based 
tenants, and 66. 1% of public housing residents living in over 30% poverty concentration in the 
nation’s top 50 MSAs.^^ Stated another way, the average neighborhood poverty rate for public 
housing residents in 2000 was 74%, nearly double the poverty rate associated with 
neighborhoods of “extreme poverty.”"’ 

LIHTC: Nationally, the Low Income Housing Tax Credit Program (LIHTC) is the nation’s 
largest low-income housing production program,"® and was a principal means of restoring rental 
housing to the New Orleans area after the 2005 storms. A study examining the neighborhood 
locations of family LIHTC developments between 1995 and 2001 reveals that in pre-Katrina 
metro New Orleans, absolutely no tax credit units (with at least two bedrooms) were placed in 
the lowest poverty census tracts (0-10%), compared with a rate of 41.3% nationally. New 
Orleans was the only metro area in the nation’s top 50 metro areas to have no tax credit units in 


id. In tlie top 50 MSAs nationally. 3.5% of whites lived in neighborhoods that had concentrations of poverty 
greater than 40 percent, mid 10,6% of African Americans lived in such neighborhoods. Id, if voucher users who 
lived in New Orleans mciro neighborhoods wilh greater than 30 percent poverty concentration are included, the 
niunbersjunip to nearly 26%. for whites and 47.8 for African Americans. See id. at Table III-5. 

al Table TTT-9. 

-^Id. at 31. 

Al.vn Berube .and Bruce K.atz. K.atrin.a's Window: CoNERONTtNaCoNCENTR.ATED Poverty Across 
America 5 (2005). 

Tegeler, at 201, “The Low Income Housing Tax Credit provides investors in rental bousing developments a credit 
against tlieir federal income tax obligations. State agencies receive an allocation of tax credit each year from tlie 
U.S, Treasury, which they in turn allocate to developers of rental housing . . Jiee Kradduri, L.arryBuron, & 
Lr.N L.am, Lt'htc and Mixed Income Hot.'sing: EKAm.TNGF.AMn.TF.s wrrii CimDRE.N to Live, in Low Poverty' 
Neighborhoods? 2 (2004). These developers must reserve a percentage of units for households with incomes 
ranging from 30 lo 60 percent of the area median income. Id. 

Kitaddiirt et, Ae,, at 13. 15 (for purposes of this study, 1990 census data was used). This study sought to make 
comparisons betiveen tlie locational choices of families with children using housing I’ouchers and tlie placement of 
LTHTC units occupied by families. Because the LTHTC program does not keep data relative to family occupancy, 
the study uses units of two bedrooms or more as a proxy' for f amily occupancy. See id. at 4. 
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the lowest poverty neighborhoods during this pre-Katrina period. Southern cities such as 
Charlotte (71 .5%), Nashville (64.3%), Atlanta (32%), and Houston (26.2%) all managed to place 
tax credit units in their lowest poverty neighborhoods over the same time frame. 


Racial segregation in NOLA generally: who bears the costs? When considering the New 
Orleans population generally prior to Katrina, Orleans Parish was a portrait of racial segregation. 
Despite the trend in the 1990s towards decreasing segregation. New Orleans between 1980 and 
2000 became more racially segregated, with the average African American resident in 2000 
living in a neighborhood where 82% of fellow residents were African American.^" Further, in 
2000, African Americans were not settled uniformly across the metropolitan area.^^ For 
example, while 60. 1% of households in Orleans Parish were African American in 2000, only 
33.4% of New Orleans MSA households were African American and only 6.1% of all 
households in St. Bernard Parish were African American.^'* 

What have been the consequences of racial segregation for residents of New Orleans? Are 
whites and African Americans similarly segregated by income?^' The 2000 U S. Census data 
show that low income African Americans are more concentrated in high poverty neighborhoods 
than any other low income group in the metro area. On the other hand, low income whites have 
greater access to low poverty, middle income neighborhoods than any other low income group in 
the metro area. 

By 2000 , a quarter of New Orleans’s neighborhoods ( 47 ) were considered to be ones of “extreme 
poverty,” that is, with at least 40 percent of residents there having family incomes below the 
federal poverty line.'^^ Low-income African Americans ( 42 . 6 %) lived in these neighborhoods of 
extreme poverty in the City of New Orleans at roughly four times the rate of low-income whites 
( 10 . 9 %).^^ Twice the percentage of low-income African Americans in the City of New Orleans 
lived in extreme poverty, compared with African Americans in large U.S. cities nationwide. 
When considering the New Orleans metro area as a whole before Katrina, low -income African 

Id. at 14-15. Six percent of families using vouchers in die New Orleans metro area used them in census tracts 
with 0-10% poverty, Id. at 15. 
at 14-15. 

Berude & Katz, at 3 . 

Declaration of Dr. Calvin P. Bradford at 6, Greater New Orleans Fair Hous. Action Clr. v. St. Bernard Parish, No. 
2:06-CV-07185 (E.D. La. December 15. 2008,) (using 2000 census data). 

^ ^ Declaration of Dr. Calvin P. Bradford, at 7 (calculating data from U.S. Census Bureau. Table H14 - Tenure by 
Race of the Householder, Census 2000 Summaiy File 1 (SFl) 100 Percent Data). 

Prior to Katrina, New Orleans can be characterized as largely biracial. See Elizabeth Fussell, (.'nmtnictifig New 
Orleans, Constructing Race: A Population history of New Orleans, 94 Journal OE Mierican History 846-55 
(2007) (discussing the assimilation of Latin and Asian immigranls prior to Katrina and noting that "[llhc biracial 
dynamic of the ciw was hardly challenged by the small numbers of Latin American migrants — mostly Cubans, 
Hondurans. Mexicans, and Nicaraguans — that arrived in the city at distinct moments in the mid-twentieth centuiy 
and llic Vietnamese migrants that arrived in the late 1970s.”)- 

Berube &. K atz, at 3. New Orleans as of 2000 ranked second-highest in the nation for percentage of poor people 
living in extreme-poverty neighborhoods. at 3 & Table 1. 

Id at Appendix A, 

Id. at 3 (Table 1). 
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Americans (32%) lived in neighborhoods of extreme poverty at a rate ten times gi'eater than that 
of low-income whites (3%).^^ 

The effects of extreme poverty concentration have been well-documented/^^ What about 
neighborhoods of low poverty? How may they be characterized? HUD has defined a low 
poverty neighborhood as a census tract in which fewer than 10 percent of the residents live in 
households with incomes below the poverty line.^^ Some commentators have described these 
neighborhoods as “solidly middle class” with a majority (over 75%) of the residents owning 
homes and a miniscule number (1 .6%) on public assistance."*^ A healthy majority of Americans 
in metro areas (58%) lived in low poverty neighborhoods in 2000."*^ When considering 
neighborhoods with 10-20% of residents living in households with incomes below the poverty 
line, a majority own homes and only 4% receive public assistance.’*'* Twenty-four percent of 
Americans live in these neighborhoods."*^ Thus, 82% of the U.S. metropolitan population in 
2000 lived in what could be described as middle class neighborhoods. 

Low-income whites before Katrina had overwhelmingly greater access to low poverty, middle- 
income neighborhoods in metro New Orleans than did low income African Americans. Low- 
income whites (30%) fifteen times more likely than low income African Americans (2%) to 
live in the lowest poverty neighborhoods of metro New Orleans (less than 10% of people living 
in below-poverty households).*"^ In Orleans Parish, where 70% of the region’s low-income 
African Americans live, only 1% lived in the lowest poverty neighborhoods,*^ 

Interestingly, low-income whites lived in middle income neighborhoods in metro New Orleans 
pre-Katrina nearly as often as Americans as a whole across all income groups. When 
considering middle-income neighborhoods at less than 20% poverty, the vast majority, or 72%, 
of low income whites in the New Orleans metro area lived in these neighborhoods, compared 
with onlyl9% of low income African Americans.*^ 

Despite the significant racial disparities in apparent access to middle-income neighborhoods 
throughout the metro area, low income groups in general seemed to fare better in the New 


^^2000 U.S, Census Daia, compiled with llic assistance of the Fair Housing Justice Center, New York, New York, 
& K atz, at 5-7 (discussing multiple human costs of concentrated poverty); 

Kh.addurjet. al.. at 3 (deriving HDD’s definition from the Mo\dng to OpportmiiW program). 

'■/(-/. al 3 (using 2000 census figures), 

"Ud at 3-4. 

Id. al 4. 

U.S, Cfxsf'S Burfau. Cfnsus of poptji..ation .axd Housing (2000) (compiled with the assistance of the Fair 
Housing Justice Center, New York, New York). 

Id. 
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Orleans suburbs pre-Katrina than in the City of New Orleans. For example, in Orleans, only 
12% of low-income African Americans lived in middle income neighborhoods below 20% 
poverty. On the other hand, in Jefferson Parish, the suburban parish adjacent to Orleans, 33% 
of low income African Americans lived in neighborhoods of less than 20% poverty. In St. 
Tammany Parish, across Lake Pontchartrain from Orleans, a majority of low- income African 
Americans, or 63%, lived in these neighborhoods. Low income whites in suburban New 
Orleans had overwhelming access to middle income neighborhoods, with 80% living in 
neighborhoods below 20% poverty in Jefferson Parish and a whopping 93% of low income 
whites living in these middle-income neighborhoods in St. Tammany Parish.' 

Thus, although low income African Americans before Katrina were more likely to have access to 
a middle class neighborhood in suburban New Orleans than in Orleans Parish, they had far less 
access to middle income neighborhoods throughout the metro area when compared with low 
income whites. Given the concentration of federally assisted housing in high poverty 
neighborhoods in the New Orleans metro area, which exceeds national averages, it appears that 
federally assisted housing programs in New Orleans have operated as engines of segregation and 
poverty concentration, rather than as gateways of opportunity for low income African 
Americans. 

After Katrina, the Infusion of Federal Housini; Assistance Offered an Opnortunitv to Reverse, or 
at Least not Repeat. Racially Seareuated Housini; Patterns . . . 

In the aftermath of the devastation that cost lives and property across the metropolitan area. 
Hurricane Katrina did present New Orleans with an opportunity for a “do over” in one respect. 
New Orleans has for decades battled crushing poverty that has fallen disproportionately on its 
African American population. This multi-generational poverty has thrived in highly racially 
segregated neighborhoods beset by low-performing schools, high crime rates, and limited access 
to healthy neighborhood amenities, i.e. with few tools of opportunity for residents. As in many 
other communities experiencing persistent patterns of racial residential segregation, federally 
assisted housing has played a pivotal role. But post-Katrina New Orleans would be presented 
with an unprecedented level of federal resources that could be put to the task of “undoing” 


Not surprisingly, the percentage of individuals living below the povertj'" line decreases outside of extreme -poverty 
neighborhoods in Orleans Parish from 54.6% to 21.6%. KtLVDDLRlKT. .AL.. supra, at 4 [using 2000 census figures). 
When one considers llic niclro area outside of Orleans Parish, iherate deereases furllicr to 13.1%. Id. 

Id. 

“ U.S. Census BuKtAU.siipra. 

” Id 
•■^Id 
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entrenched patterns of racial residential segregation and the poverty that seems to inevitably 
accompany segregation. 

In the early days of the post-Katrina recovery period, certain plans emerged that suggested that 
not all of New Orleans should be rebuilt. Property owners in certain low-lying neighborhoods 
were aghast at the notion that their communities might be designated as “green space” 
neighborhoods. Presumably, they would be forced to sell their low-lying properties and relocate 
to higher ground. Neighborhood groups targeted for “green spacing” quickly organized and 
fended off any suggestion that not every property owner could return and rebuild. Rebuilding 
ensued in single-family, owner-occupied neighborhoods in a highly de-centralized, unregulated 
manner, albeit at varying rates and levels in varying places. 

The post-Katrina recovery story for multi-family housing is markedly different. While 
representative governments of low-lying neighborhoods quickly understood that any suggestion 
of limiting the rebuilding of flood-damaged, single family neighborhoods might constitute 
political death, the use of a local government’s regulatory power to “greenspace” multi-family 
housing complexes instead seemed to garner valuable political capital for locally elected 
officials. 

Are Segregation and Poverty Concentration Inevitable in Post-Katrina New Orleans? 


As some commentators have stated, “[c]oncentrated poverty is not an inevitable phenomenon. 
And yet, our segregated past, present, and future may be linked by the same enduring fears, 
policies, and customs. Without a better understanding of our history, we seem destined to repeat 
it. In the uncertainty of the post-Katrina New Orleans landscape, fear of neighborhood change 
has been palpable. “You hear people say we don’t want any multifamily because there is a 
perception that (the buildings) automatically translate to Section 8 tenants, crime or other 
problems.”^'^ 

There are two impulses — pulling in opposition directions - that seem to operate in tandem to 
perpetuate concentrated poverty and segregation. One impulse is to take whatever affordable 


See Ai.;\\ Br.Ri:nr. & Brucf K.rrz. K.atrix.a’s WmDow: CoNrRONTiNoCoNCF\TR.\Tr.DPovF.RT\' Across 
America 2 (2005) (noting that "local and regional leaders will have an unprecedented opportmiiA' to rebuild a Ne^v 
Orleans lhai is more inclusive, more sustainable, and more economically healthy than its predecessor’). 

'' See, e.g., Staff Reports. Complex issue: Kenner apartment ban angers affordable -housing advocates. NEW 
Orleans CityBuseness. April 12. 2008, ax’ailab/e <7r 2008 WLNR 6953861 (reporting that a multi-family 
dcvclopmcni ban in Kenner would keep a 15-acrc demolished aparlmcnl complc-x. site "an open grassy field” for at 
least another year);. 

Berube &. Katz, at 4. 

Staff Reports, supra (quoting Wendell Dufour, director of UNO's Division of Planning in the Center for Urban 
and Public Affairs). 
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housing can be gotten, an approach that might be described as “get the housing now.”^* The 
other impulse is to block affordable housing in all forms. This conflict between those who 
would seem to accept affordable housing anywhere, in any configuration, and on any terms, and 
those who would seem to accept it nowhere, in no configuration, and on no terms help fuel the 
worst fears of each camp. 

The “anywhere-ists” most fear the potential for the “nowhere-ists” to succeed in abolishing a 
federal role in the provision of housing for low income households. Thus, the first priority for 
the anywhere-ists is to secure as much federally assisted housing as possible. On the other hand, 
the nowhere-ists most fear the potential for the “anywhere-ists” to develop federally supported 
housing next door to them. Thus, the first priority for the nowhere-ists is to block federally 
assisted housing in all forms, regardless of the development details. They may point to the 
abundant failures of government housing programs with respect to poor maintenance and 
mismanagement to justify their fears of blight, crime, and lowered property values. Worse, the 
nowhere-ists may associate poor persons of color with historic management and maintenance 
failures and even blame them for those failures. As a result, many of these nowhere-ists 
associate neighborhood stability with racial and socio-economic homogeneity and are singularly 
focused on blocking federally assisted housing as a means of maintaining that homogeneity. 

The path of least resistance for both groups, it appears, is to allow for the continued creation of 
federally assisted housing in impoverished and/or isolated communities. In this scenario, both 
groups are able to have their primary concerns addressed. The anywhere-ists achieve the 
development of federally assisted housing. The nowhere-ists keep it out of their communities. 

This conflict reflects a fundamental failure of American housing policy with respect to both its 
vision and its implementation at the federal, state, and local levels. The resulting path of least 
resistance, i.e., the provision of federally assisted housing for low income families outside of, or 
away from, high opportunity neighborhoods and communities, represents a kind of toxic cocktail 
of market failure and government impotence. As those working for more equitable and inclusive 
communities have recognized, “[ijncreasing the supply of afibrdable housing is essential to 
improving housing opportunity, but achieving racial equity will require more. To reach equity 
goals, affordable units must be spread across the region.”’’’ 


® See, I'.g., Thompson v, U.S, Dcp’t OfHous. and Urban Dev., 348 F.Supp.2d 398, 444 (D.Md. 2005) (noting in 
federal civil rights action challenging historic segregation and discrimination in Baltimore's public housing 
programs "a furtlier consideration informing die decisions of housing policymalcers was the goal of housing as many 
as possible of the individuals and families that needed public housing . . .’\vc were simply looking Lo be able to put a 
roof over people's heads,'”), 

Angela Glover Blackwell & Judith Bell, Equitable Development for a Stronger Nation: Lessons from the Field in 
TiiF. Gf.OGRAPiiYor OPPORTUNtn’: R,\cr.,\XDHotisiXGCiioicr.iNMr.TROPOi,rr.\\ Amp.rica 290 (Xavier de 
Souza Briggs ed., 2005). 
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Anvwhere-ists 

The need for affordable “workforce” housing in the post-Katrina recovery period has been 
acute.*'^ In the immediate aftermath of the 2005 storms, the devastation of over 200,000 single 
family homes and multi-family rentals, along witii a large influx of recovery-related workers, 
created enormous demand for rental housing.^^ This dynamic resulted in both median rents and 
median incomes rising. According to one study of the New Orleans metro area, the median gross 
rent rose 27 percent, from $676 in 2004 to $856 in 2007. In Orleans Parish, median gross rents 
rose 44 percent over the same period. Rents rose nationally only 4 percent over the same 
period. Although median incomes also rose, fewer workers earning less than $20,000 lived in 
the New Orleans area in 2007 while job vacancies remained high in occupations paying less than 
$20,000.'^^ Further, the proportion of renters to homeowners fell from 39 to 34 percent between 
2004 and 2007, suggesting that many displaced low income renters may be unable to return 
home.^*^ 


Renters in post-Katrina New Orleans struggled more with affordability than renters nationwide, 
according to the 2007 American Community Survey Data. While nationally, 49% of all renters 
paid more than 30 percent of their income on housing costs (including utilities) - the measure of 
affordability frequently used by HUD and others measuring housing cost burdens'^^ - 54% of 
renters throughout the metropolitan New Orleans area paid unaffordable housing costs, and 60% 
of renters in Orleans Parish paid unaffordable housing costs.*^^ With respect to suburban 
parishes, St. Tammany Parish renters were particularly strained, with 61% paying unaffordable 
housing costs; Jefferson Parish renters were comparable to the national rate, with 51% paying 
unaffordable rental housing costs relative to income.^^ According to the Greater New Orleans 

For a separate discussion of the fair housing issues surrounding the demolition of the “Big Four" public housing 
de'\'elopments in the Girt of New Orleans following Hurricane Katrina, see Stacy E. Seieshnaydre, The More Things 
Change, the More They Stav the Same: in Search of a Jttst Public Homing Potiev Post-Katrina, B1 TUL L. Rev, 
1263 (2007), 

POLICYLINK, BUiNOlNO LOUIStANA RliNTLKS HOMt: .■\N EV.\L.UA'1'10N 01' TlUi 2006-2007 GULl' OPPOia UNI TY 
Zone Reni.al Housing RES'roR.A'iioN Pk(.Kt1U4.vi 7 (2007). 

Gre.uter Ort.kans CoMMtTNrrv d.ata Center, Ch.axof.s in Nf.w Ori.f„ans mf.tro area housing 
. vrroRD-vBiLinu Based on 2004 and 2007 Americ.w CoM^^L■Nm' Survey Data 1 1 (2009). available at 
hitp;//vvvvvv.gnocdc,org/HousingArrordabilily. 

at 12. 

^]ld at 11. 

id at 10, &<■’ rt/so Bure.au OF Governmental Rese.arch, The House THAT Uncle S.vvi Built: The 
Continued Expansion OF Subsidized Housing in Nf.w Ortf.ans 5 (2009) (noting rising rents as well as fact that 
median wage rose in the metro area from $13 to $16.83 per hour). 

Greater New Orleans Commltnity Dat.a Center, at 10. 

® ' Although measuring housing affordability' for residents already resettled in New Orleans is important and helpful, 
this indicator of affordability excludes households who have not been able to return to New Orleans or afford tlie 
rental housing that is available, such as “displaced households priced out of the market, homeless families and those 
squatting in blighted buildings,'’ See id. at 3. 

Id. at 8-9 (the percentage of renters in the metropolitan area paying unaffordable housing costs in 2007 [54%] 
was up six points from the pre-Katrina rate of 48% in 2004). 

Id at 9. 
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Community Data Center, “[rjental affordability is particularly critical in Orleans because 48 
percent of households are renters, as compared with only 21 percent in St. Tammany and 33 
percent nationwide.””^^ 

Given the urgent need for rental housing following Katrina, there was a corresponding 
movement to maximize the number of rental units developed as replacement for what was lost. 
Yet, only 27% of damaged rental units were slated for replacement with public dollars in the 
metro New Orleans area as of 2008.^' Moreover, only 2,600 units scheduled for replacement via 
public subsidies were open for occupancy statewide as of mid-2008.^“ When considering 
affordable units, only 17,1 12 of the 53,210 affordable rental units with severe or major damage 
(32%) were in the pipeline for replacement in metro New Orleans as of mid-2008.^^ 

Projections concerning the location of these replacement rental units suggests that the path of 
least resistance has emerged as the operating principle for the location of assisted housing in 
post-Katrina New Orleans. With the passage of time, nearly all of the suburban parishes 
surrounding Orleans have insisted that they have “enough” rental housing and need no new 
development of such housing. Yet when individual parishes are examined, it appears that 
Orleans Parish, the parish with the highest proportion of rental housing prior to the storm, had 
the highest percentage of rental housing scheduled to be replaced with public subsidies, or 
33%. On the other hand, parishes with smaller proportions of rental units prior to the storm, 
Jefferson, Plaquemines, St. Bernard, and St. Tammany, had even lower projections for 
replacement of the rental housing they had lost. For example, Jefferson had 13,972 rental units 
damaged, but only 1,840 (13%) scheduled for replacement with public subsidies.^'^ St. Bernard 
had 5,936 rental units damaged, but only 924 (16%) scheduled for replacement with public 
subsidies.^^ When the subset of rental housing that is affordable is examined, it appears that 
Orleans Parish was slated to replace 37% of its affordable units, with Jefferson and St. Bernard 


Id. 

PolicyLink. a Long Way Home: The ST.viii or Housing Recovery in Louise\na 8 (2008). For purposes of 
determining the level of rental housing likelv to be replaced, the PolicyLink authors considered tliosc units with 
funding allocations from government programs, including the Gulf Opportunity (GO) Zone LTHTC Program and 
Small Rental Property Program (SRPP). less than half which represent units tliat are completed, under construction, 
or have closed financing, id. al 9. The authors did not include units scheduled for repair witli private insurance 
proceeds. Id. 

Id. at 9. 

’'id. at 17 (for purposes of this calculation, data was derived using the five parishes of Jefferson, Orleans, 
Plaquemines. St. Bernard, and St. Tammany). 

According to the 2000 Census, over half, or 53.5%, of the occupied housing units in Orleans Parish were renter- 
occupied. compared witli lower percentages in surrounding parishes: 36. 1% in Jefferson, 2 1 . 1% in Plaquemines, 
25,4% in St, Bernard, and 19,5% in St, Tammany. U.S. Census Butreau, QT-H2 Tenure, Househoed Size, and 
ACiEOFHOt.ISETIOI.DF.R: 2000 (2000). 

'' PoeicyLink. at 9. 

Id. at 9. 

Id. at 9. 
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only slated to replace 1 7% and 22% of their affordable units, respectively/^ Stated another way, 
of the 7474 affordable tax credit units in the pipeline in the metro New Orleans area as of mid- 
2008, 6268, or 84%, were slated to be developed in Orleans Parish/^ Thus, rather than using the 
recovery as an opportunity to correct historic imbalances in the mix of rental to owner-occupied 
housing, poverty concentrations, or racial segregation occurring throughout the region, the region 
is poised to use the recovery as a means of accelerating the regional imbalance. 

There is no question that the need for affordable housing in New Orleans following the storms 
was and is enormous. Yet, the great need for low income housing cannot continue to be used as 
a blanket justification for whatever inequity and segregation results from these programs. 
Typically, “[i]n order to get the affordability benefit of federal housing assistance, low-income 
Black families must accept a higher level of both substandard living conditions and racial 
inequality than exists for very low-income Black tenants not using HUD rental assistance. Low- 
income Whites do not have to make this trade-off.”^^ 

Nowhere-ists . . . 


Local governments for decades have sought veto power over the location of subsidized housing 
units within their borders. Following Katrina, one locally elected official in suburban New 
Orleans requested state legislation that would have given parish governments veto power over 
any housing program of the Louisiana Housing Finance Agency proposed in any parish.*^^ This 
legislative initiative died on the vine, but it demonstrates the enduring quest for exclusion of 
subsidized housing via the local veto. 


Id. al 17 (Orleans was slated to replace 14,004 affordable rental units out of 37,75X) such units with severe or 
major damage, Jefferson was slated to replace 1 ,414 affordable rental units out of 8,5 1 5 such units with severe or 
major damage, and St. Bernard was slated to replace 869 affordable rental units out of 3,935 such miits with severe 
or major damage). 

Id. (data reflects activity in Jefferson, Orleans, Plaquemines, St. Bernard, and St. Tammany parishes). Similarly, 
7736 of the projected 9638 Small Rental program units, or 80%, w-ere slated for development in Orleans Parisli. Id. 

Gautreaux v. Chicago Hous. Aiitli., 296 F. Supp. 907, 914 (N.D. 111. 1969) (despite the "praiseworthy and urgent 
goals of low cost housing ... a deliberate policy to separate tlie races cannot be justified by tlie good intentions witli 
which other laudable goals are pursued."’) (citing Brown v. Bd. of Education of Topeka. Shawnee County, Kansas, 
347 U.S. 483 (1954)), Clients' Council v. Pierce. 711 F.2d 1406, 1423 (8th Cir. 1983) tyHUD argues that its actions 
[continued funding of a housing authority it had repeatedly cited for discrimination] wnre an inevitable consequence 
of its legitimate desire to provide low income housing, but the agency did not have to approve, support, and lobby in 
favor of Ihc THA's discriminalion in order lo provide adequate low income housing."). 

Eli/abcili Julian & Michael M, Daniel, IIUD-Assisied Low-Income Housing: Is It Working and fur Whoml 
PovF.R-n' & R.ack, July/August 2009, at 6. 

See HB No. 223 (Regular Session 2007) ("The [LHFAJ shall have no autliority to approve or allocate housing tax 
credits or lo approve or implcmcnl any housing program within a parish wilhoul ihc prior approval of ihc parish 
governing authority"); Times-Picavune . Meghan Gordon, Jefferson's housing restrictions attacked. February' 1 7. 
2007 (discussing the fact that the LHFA aw'arded tax credits to a Gretna housing development despite tlie opposition 
of the Jefferson Parish council; in response, one Councilman sought legislation that would require prior local 
approval of LFHA tax credit projects as a matter of state law'). 
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Although Hurricane Katrina displaced households of all incomes, races, and ethnicities, census 
estimates indicated that 60% of those displaced in the New Orleans MSA were African 
American.^^ In Orleans Parish, an estimated 73% of the population affected by the hurricane, or 
272,000 people, were African American.^ Further, over half (52.8%) of those living in damaged 
areas were renters. Thus, a substantial number of African American renters were displaced in 
Hurricane Katrina, enough to threaten the segregated housing patterns in place before the storm. 

Suburban jurisdictions appear to have sought to avoid the “do over” opportunity that the storm 
presented, taking measures that reflect significant fear about the way in which their pre-Katrina 
demographics might be altered in the rebuilding effort. For example, rather than merely banning 
m\i’ federally assisted\\ous\n%, some jurisdictions have taken the additional precaution of 
banning all ne^v rental housing. Further, jurisdictions have not only blocked new rental housing, 
but have taken steps to eliminate rental housing that pre-existed Murncsccvt. Katrina. 

The metropolitan-wide racial impact of the zoning bans on multi-family and government-assisted 
housing proliferating in metropolitan New Orleans post-Katrina has been demonstrated in 
litigation challenging the zoning bans With respect to bans on rental housing generally. 

African American households are more than twice as likely as white households to live in rental 
units in metropolitan New Orleans. Furthermore, an ordinance that excludes housing programs 
that serve low-income households — such as the Low Income Housing Tax Credit program and 
other subsidy programs operated by the U.S. Department of Housing and Urban Development - 
exclude a disproportionate number of African-American households.*^^ The racial disparities are 
augmented when families [households with at least two persons] are considered, compared with 
the population at large. These disparities increase as income decreases. These impacts are 
calculated using 2007 American Community Survey data compiled by the Census Bureau.^^ 


Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parisli. et al. Civ, Action No. 2;06-CV- 
07 1 85 (E.D. La.). Memorandum of Points and Aullioriiy in Support of Plaintiffs’ Application for a Preliminary 
Injimction (Rec. Doc. 6-3. at 24) (citing C. Bradford Aff. 7). 

Id. at 7 (citing John R. Logan, The Impaci of Katrina: Race andClass in Slorm-Dama^ed Neighborhoods, al 7, 
available at littp:/A\^vw,s4.bro vvn.e du/Katriiia/rei)ort. p df) (hereinafter “Logan Report”). 

Id. at 8 (citing Logan Report at 7). 

In calculating mclropolilan-widc racial iiupacts. Dr. Bradford used die scvcn-Parisli New Orleans Metropolitan 
Statistical Area (defined by the U.S. Office of Management and Budget in 200.3), which included the Parishes of 
Orleans. Jefferson, Plaquemines, St. Bernard, St. Charles, St. John the Baptist, and St. Tammany. See Declaration 
of Dr. Calvin P, Bradford, December 15, 2008, Greater New Orleans Fair Housing Action Center, el al, v, St. 
Bernard Parish, et al,. Civ. Action No, 2:06-CV-07185 (E.D. La.), Rec. Doc. ! 26-4. at 6 & n, 3, 

id. at 3 (finding diat die disparate impact of a metro-wide rental housing ban on African Americans is statistically 
significant, with 5 1 ,70% of African American households in metro. New Orleans consisting of renters, compared 
with only 25.03% of white households). 

Id. at 3-4 (finding statistically significant disparities between African Americans and whites 'when considering a 
variety' of low income ranges and tiers [relevant to low income housing programs]). 

Id. at5& 10-11. 
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Terrytown 

Terrytown, a small suburb of New Orleans created in 1960, is located on the West Bank of 
Jefferson Parish. According to long-time residents, many families moved to Terrytown from 
New Orleans because they could not afford to buy a home in the City, while the housing was 
more affordable on the West Bank.^^ This included veterans using the GI bill to buy their first 
home.^^ These early residents searching for affordable housing on the West Bank, many with 
subsidies, were white, largely relocating from the Irish Channel neighborhood in New Orleans. 
By 2000, however, Terrytown had experienced a demographic shift, integrating to nearly 35% 
black, up from nearly 20% in 1990, only 5% in 1980, and .35% in 1970.^^ 

Following Katrina, elected representatives of Gretna and Terrytown (on the West Bank of 
Jefferson) j oined the chorus of those opposing the use of recovery dollars to create replacement 
rental housing in their communities. On October 18, 2006, a Jefferson Parish councilman from 
Gretna and Terrytown sponsored a resolution making it clear to agencies charged with 
overseeing the housing recovery that Jefferson Parish objected to any applications by developers 
to build apartment complexes or single-family homes in Gretna or Terrytown using low income 
tax credits. Council members unanimously approved this district-specific measure without 
discussion. Even groups that would seem to pose the least threat, such as the displaced elderly, 
were unwelcome. One of the applications pending at the time of Roberts’s resolution was a 200- 
unit building proposed by Volunteers of America for residents over the age of 62. This project 
would have replaced 199 flooded units of elderly housing in eastern New Orleans. After the 
project for elderly housing succeeded in obtaining $6.29 million in tax credits from the state 
despite the Parish’s resolution, the Council succeeded, via surprise resolution, in imposing an 18- 
month land use study that would halt development on the site while the Parish considered 
changing the zoning of the site from multi-family to single-family residential.'^^ This zoning 
change resulted in the non-profit developer’s decision to abandon the project, resulting in the 
project returning to Orleans Parish, where it had been located prior to Katrina. 


Allen Powell 11, Teriy^town celebrates 50 years of small- town living with big-cin^ amenities, TiMKS-PiC.^YLiMi, 
March 5, 2010, available at hU,p: //\ svvvv.noia-Com.'h cvv&‘iiidcx.ssC'‘2010 ./0.3/!crr\lown cclcbralcs_50_vcars.h!tni (Iasi 
visited July 12, 2010). 

Id. (“For $1 2,900 up to S 1 9,000. one could buy a new house wilh modem conveniences such as ccnlral air 
conditioning.”). 

Id. (according to a long time Tenydown resident “[mjany of the original homeowners were veterans taking 
advaniagc of the Gl Bill.”). 

Id. 

U.S. Census BuRtAU.DP-l. Profile of General Demograi>hicCh.aracieris’1'ics: 2000 (2000) (Terrytown): 
U.S. CensusBure.au, DP- 1. Gener-^lPopulationu^nd Housing C m-UL'VCTERiSTics; 1990 (1990) (Tcrryiown); 
Minnesota Population Center, National Historical Geographic Information System: Pre-release Version 0. /. 
University' of Mimiesota (2004). available http://wv.Av.nhgis org tTerrytowai 1970 and 1980 census data). 

' ■ Meghan Gordon, More housing fur poor opposed: Roberts sews those from city unwelcome, TlMES-PlCAYltN'E, 
October 1 9. 2006 (directing resolution to Louisiana Recovery Authorit}- and Louisiana Housing Finance Agency ), 
Meghan Gordon, Charity', Jejfsued after plan to build housing craters. TiMES-PiCAYUNE. Febmary 22. 2007; 
Meghan Cordon. Nonprofit drops plan for senior housing; Parish restrictions prevent use of rax credits, nonprofit 
says, Tevies-Picayune. Feb. 17. 2007. at I, available at 2007 WLNR 2986604. 
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In addition to blocking new development, some Jefferson Parish officials and constituents failed 
to support the restoration of certain hurricane-damaged apartment complexes and then used the 
disrepair of these units to oppose the creation of new subsidized developments.^^ One 
councilman's strategy was to allow existing apartments to deteriorate to the point that demolition 
was the only option:^*^ “I would prefer some of the multifamily housing units be removed and 
replaced with green space or another form of housing.” Officials seem to equate all multi 
family housing with concentrated poverty and crime, use the blight of hurricane-damaged 
apartments to oppose any new development, and appear to be focused on reducing the stock of 
multi-family housing even below pre-Katrina levels.’^' 

Of course, one might say that constituents are equally, if not more, concerned about the prospect 
of new affordable housing options in their neighborhoods. According to a prominent 
landowner in the district: “”I would say now we're just getting a disproportionate share of the 
lower-income families than we had before. ... It’s changing the whole complexion of the area.”” 
Those in Terrytown and other neighborhoods on the West Bank of Jefferson Parish claim: “I 
think we have our fair share of multifamily housing already.”^^^ As of 2000, Terrytown had a 
higher proportion of renter-occupied housing than Jetferson Parish as a whole, with the Parish 
having 36,1% of occupied units inhabited by renters, while 47% of occupied units in Terrytown 
were rentals. 


Meghan Gordon, Jefferson’s housing restrictions attacked. Tiines-Picayune. Febmar>’ 17. 2007. 

Dcon Roberts. Jeff councilman opposes blighted apartment rehab, New Ort.f,.ans CityBustnf.ss. May 26. 2007 
(quoting Councilman Roberts: “If they fall into funlier disrepair, diat’s only better. Thai only furthers our ability to 
eel some of these rat holes tom down. 1 iliiiik it’s all part of a strategic process.”). 

See id (discussing his prcrcrcncc for the Parish to purchase inulli-rainily housing dcvclopmcnis to allow for 
demolition of existing rental housing). 

^ (quoting Councilman Robens: “”Oiir expaience in Jefferson Ptirish clearly sliows that clustered multifamily 
housing for the inosi pan has not been managed properly, usually leads to blight, has a tremendous crfcci on school 
performance scores, crime and economic development.”"). Constituents are equally soiu: “We don't need any more 
apanments. period, in Terryiowii of any kind.” See Mej^iUi Gordon. Jefferson’s housing restrictions attacked. 
Ttmes-Pic.ayt.'NR, February 1 7, 2007 (quoting the president of the Terrytown Civic Association). 

See Deon Roberts. Jeff councilman opposes blighted apartment rehab. New Orle.WS CitvBusiness. May 26. 
2007 (quoting Councilman Roberts; ““Tf 1 have my prerogative, any of them vve can get our hands on to tear down, 
we re going to. Especially the ones that are blighted and a nuisance.””); see also Deon Roberts. Land shonage 
stifles for large apanment development in New Orleans, New Orleans CityBl siness. May 15. 2006 (discussing 
Roberts’ interest in tearing down roughly 1 ,500 aparlmcnl units within llircc complc.xcs because of higli crime and 
the landlord's failure to make repairs). 

' See Meghan Gordon. Teny'towmers resist low-income housing; Group seeks homes for senior citizens. TlMLS- 
PIC.AYUNE, November 2, 2006 (rcporiing that an “overflow crowd” of Terrytown residents rallied behind the efforts 
of Chris Roberts to stop new low-income housing in his district, with audience members “rolling their eyes and 
cackling” at the responses of VGA’s executive vice president regarding VGA’s senior citizen housing proposal). 

Dcon Roberts, Land shortage stifles for large aparlmcnl development in New Orleans. New Orle.ans 
C iTVBt:siNESS. May 15. 2006. 

'‘"'U.S. Census Bureau, QT-H2 Tenure, Household Size, .and Aoe of Householder: 2000 (2000) (Jefferson 
Parish); U.S. Censi:sBure,\i:.DP- 1 , PRoni.F.OFGF.NERAi.DF.MOGR.APiiic Ciiar.acteristics: 2000 (2000) 
(Terrydowii). 
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Kenner 


The City of Kenner, founded in 1855 and classified as a city in 1952, is located ten miles west 
from downtown New Orleans in Jefferson Parish.^^^ Between 1990 and 2000, the African 
American, Hispanic and Asian population grew over 30% — from 29.9% to 38.9%.^^'^ The City 
acknowledges that, given recent trends, the City is likely to become increasingly diverse: 
“Current trends suggest that Kenner will become less populated, older, and more ethnically and 
racially diverse over the next 15 to 20 years. What is likely is that the future population will 
hover somewhere close to existing levels, but increase slightly and continue to diversify. 

In mid-2007, the city of Kenner sought a moratorium on the development of new multi-family 
residential units, pending the completion of a land use plan by the University of New Orleans. 
Officials cited the “great impact” of multi-family development on “adjacent neighborhoods, 
public infrastructure, traffic density, [and] the demand for public services.”^^^ Kenner’s Mayor 
described multi-family residential housing as “the most volatile and the most humanly-dense of 
residential land uses,” justifying a temporary halt in construction until a land use plan could be 
prepared. The passage of the moratorium was put off until April 3, 2008, when the Kenner 
City Council unanimously approved a ban on the issuance of permits for construction of 
developments with five or more apartments, citing “an abundance of multi-family property in the 
City of Kenner.”^^^ Constituents made their sentiments plain. According to Kenner City 
Councilman Joe Stagni: “1 think this [multi-family housing] is something that our citizens have 
spoken out very strongly against At least one developer thought it odd that the moratorium 
would be placed on housing, rather than commercial development, given that the population has 
remained flat since the 1980s: “That’s what the city of Kenner needs - it needs housing, 

As might be expected, several developments were in the planning stages at the time the Kenner 


http://w\vw.keimer.la,us./liisCQr%i.htinj: http:/ Avuiv.ke iiner.la.us/t;oveni.litniI. 
id. at 7, 
id. ai 16. 

Press Release. City of Kenner, Office of the Mayor. Moratorium Sought on Multi-Family Units, May 18. 2007. 

See also Mary Sparacello, Multifamily housing faces halt; Kenner awaits land-use plan. Tlvihs-Pic.aylinh. June 6, 

2007, al Mciro-1, civailahle ai 2007 \^NR 10528001 (noting that Kenner signed a S25,(X)0 contract with UNO lo 

conduct a post-Katrina update of a land use study begun in 2000 entitled, “Pattern for Progress”). 

Press Release, Cilv of Kenner. Office of the Mavor, Moratorium Sought on Multi-Familv Units. May 18, 2007. 
' ' ■ ■ 


''' See Sumniiuy No. 10. .564, Ordinance No. 9662, An Ordinance Enacting and Imposing a Moratorimii Upon tlie 
Issuance of Building Pcmiits for Mulli-Family Residential Construction in the City of Kenner (April 3, 2008); 
Complex issue: Kenner apartment ban angers affordable-housing advocates. New Ort.e.ws CttyBitsiness, April 
12. 2008. This autlior was intemewed and quoted in a newspaper article following the April 3. 2008 ban. See, e.g.. 
Maiy- Sparacello, Kenner accused of housing violation; Group says apartment ban is discriminatory, Tmes- 
PIC.AYUNE. April 1 1 . 2008. at Metro-1 . available at 2008 WLNR 679 1 234 ("Even if a government entity (is) not 
tryung to exclude a particular group, a court could rule that a government's action has a disproportionate impact on a 
protected group.”), 

Mary' Sparacello, Multifamily construction ban OK’d; Kenner moratorium to last for one year, Times-Ptc.'VM.i\f,. 
April 4, 2008. at Metro- 1 , available at 2008 WLNR 6343 160. 

Mary' Sparacello, Multifamily housing faces halt; Kenner awaits land-use plan. Ttmes-Pic.ayune,, June 6, 2007. 
at Metro- 1. available at 2007 WLNR 10528001 (quoting developer Henry' Shane). 
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City Council proposed and passed the moratorium. Yet the Kenner City Council insisted that 
the ban was not targeted to particular properties.”^ 

The ban on new multi-family housing had the potential to eliminate rental units in Kenner that 
existed before Hurricane Katrina. In particular, the Redwood Apartment complex on North 
Kenner consisted of 400 units before the storm and housed many low income renters.”^ Despite 
the fact that this demolished development had already existed before the storm, the homeowners 
living adjacent to the site approached the redevelopment of the apartment complex as though a 
change in land use was being proposed. Neighbors expressed concern about noise, traffic, 
safety, and inadequate infrastructure and sought a multi-family construction ban that would keep 
the site vacant.”^ Thus, the Kenner multi-family housing moratorium adopted post-Katrina 
threatened to reduce the number of rental units available there compared with those existing 
before the storm. As one constituent puts it; “The less apartments, the better."”'^ 

Despite the Council's protestations that “an abundance'’ of rental housing exists in Kenner,^^*^ it 
may not all be affordable to its residents. In March 2008, less than a month before the multi- 
family housing ban, thousands of people are reported to have lined up outside of the Kenner 
housing authority office to apply for federal rental assistance vouchers. Did the city of Kenner 
pursue the multi-family housing ban “despite” the demonstrated needs of its residents, or did 
the “thousands” of needy residents create concern on the part of Kenner officials that some 
action needed to be taken to prevent the influx of federal subsidies into the City? 


Complex issue: Kenner apartmeni ban angers affordable-housing advocates. New Orle.vns Ci'I'yBusiness, 
April 12, 2008 (referring to concerns of investors dial “|l|he ban already puls in limbo at least two developments in 
planning stages and threatens investment in future miNed-incomc projects”). 

Mar>' Sparacello, Multifamily construction ban OK'd, Kenner moratorium to last for one year. Times-Pic.vyune, 
April 4. 2008, at Mctro-l , available at, 2008 WLNR 6.'?43160 (quoting Councilwoman Michele Branigan, “This is 
an issue that is ciWwide. . . .it’s not particular to one piece of property.”). But see Complex issue: Kenner 
apartment ban angers affordable-housing advocates. New Orle.aks CiT\'BusrKE.ss. April 12. 2008 (referring to 
comments ofKcTmcr City Councilman Joe Slagni that “the law is a response to fneighborhood] opposition" relating 
to the Redwood Apartment complex). 

' Complex issue: Kemier apiirtment ban ango’s affordable-housing advocates. New Orle.ans City^Business, 

April 1 2, 2008. 

' Id. When Kenner officials put off the blanket ban on multi-family construction in June 2007, they opted instead 
to condnet “a study" of the 15 acres of vacant land that included the Redwx>od apartments. See Mtiry Sparacello, 
Mullifamily conslruclioii ban OK’d; Kenner moratorium to last for one year, Timf.s-Ptc.ayt.'NR, April 4, 2008, al 
Metro- 1. available at, 2008 WLNR 6343 160. The University' of New Orleans conducted tlie study and 
recommended in early 2008 ihal Ihc silc be used for both residential and commercial dcvclopmcni. Sec id. 

But see Mary' Sparacello. Multifamily construction ban OK’d; Kenner moratorimn to last for one year. TMES- 
PIC.AYUNE, April 4. 2008, atMetro-1. available at. 2008 WLNR 6343160 (noting that developments receiving 
approval prior lo Ihc ban’s passage would proceed, including a complex in south Kenner that was in the process of 
being rebuilt). 

' See Complex issue: Kenner apartment ban angers affordable-housuig advocates. New Orle.ans CityBuslxess, 
April 12, 2008. 

See id. (quoting Councilman Joe Stagni); see also id. (the UNO study commissioned in mid-20n7 of the site of 
the Redwood apartment complex found "no shortage of multi famil y housing in Kemier). 

Id. 

Id. (quoting real estate investment banker and commissioner of the Louisana Housing Finance Agency Mark 
Madderra: “There is clearly a significant demand for affordable housing in Kenner as evidenced by the long line of 
people who showed up to apply for affordable housing, and it concerns me that the government hasn't recognized 
that need.”). 
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Tn 2000, renter-occupied housing comprised 39% of all occupied housing in Kenner, slightly 
above the rate for Jefferson Parish as a whole, but nowhere near the proportion for Orleans 
Parish. Also, this proportion of renter-occupied housing in Kenner in 2000 had decreased 
from 41% in 1990.^^ Although the UNO study ultimately found no shortage of multi-family 
housing, it does not recommend a complete ban either, recommending some “high-density 
residential developmenf ’ in parts of the city as well as mixed use residential development on the 
Redwood apartment complex site.^^^ Further, when a jurisdiction like Kenner considers whether 
there is a “shortage” of rental housing, it is typically considering whether the housing need is 
being met for existing residents, not for renters across the region. Also, the conclusion that there 
is no “shortage” does not necessarily support a reduction in rental units, such as that sought by 
residents and city officials. 


St. Bernard Parish 


St. Bernard Parish is located five miles east of downtown New Orleans. In 2000, St. Bernard 
Parish was 88.3% white and 7.6% African American. A 30-foot tidal surge spawned by 
Hurricane Katrina damaged or destroyed all of the 26,000 homes in St. Bernard Parish. As of 
August 2008, 37,000 people had returned, representing only slightly more than half of the pre- 
Katrina population of 68,000,^“^ In late 2008, St. Bernard Parish’s President made this pitch; 
“Displaced residents, visitors, and new residents are all welcomed to share in what has long been 
one of Louisiana’s best kept secrets.”^^^ Despite the urgent efforts of the Parish to re-grow its 
population and rebuild its housing stock and infrastructure, St. Bernard has issued a number of 
restrictive zoning ordinances that seem to undennine these goals. 

Tn the immediate aftermath of the stomi, in November 2005, the Parish passed an ordinance 
establishing “a moratorium on the re-establishment and development of any multi-family 
dwellings in St. Bernard Parish throughout the disaster recovery period. The moratorium was 
designed so that only existing multi -family units were considered for redevelopment, and then 
only if the Council’s concerns were met with respect to “placement irregularities, over density 


SccU.S, Census Bureau, QT-H2, Tenure, Household Si/c, and Age of Householder: 2000 (2000) (Kenner), 
Kenner reports its dominant residential land use to be single family residential, at 16.639 imits or 83.4% of all 
residential units. Two-, three- and four-unit buildings comprise 4.285 units, or a total 018,36% of all residential 
units. Multi-family stmetmes (more dian four imits) comprise a total of 6043 imits or 8.03% of all residential units. 
http : / / wmv.ke iin er.]a.i.is/histoiy\.htm] i htTp ://u\vw kenner la.us/ uove m.huiii. 

U.S. Census Bureau, QT-Hl, Occupancy. Tenure, and Age of Householder: 1990 (1990) (Kenner). 

Complex issue: Kenner apariment ban angers affordable-housing advocates. NEW ORt.E.ANS ClTAHrsiNESS. 
April 12. 2008. 

Letter from Craig P. Taffaro Jr,, St, Boiiard Parish President, Katrina, in Three Years Later, Hurricane 
Recoit.ry Progress Rf.port FOR St. Bernard Parish, Louisiana, From Devastation to Determination. From 
PRO idlSE 10 Progress 8 (August 2008), available athtq)://\\v\A,v.sbpg.net/images/stories/sbpg3yr.pdf 
2 (August 2008), 

Td. at 2, 

'"‘'M at 8. 

Ordinance SBPC #632- 1 1 -05. Introduced by Craig Taffaro, District D. adopted November 1 , 2005 (found at Civ, 
Action No. 2:06-cv-07185, Rec. Doc. 167-3 (E.D. La.)). 
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problems and quality of life issues. High density within the Parish was considered more than 
two eight plex structures in a one block radius. 

Other communities after Katrina had passed bans on rental housing, to be sure, but St. Bernard 
Parish took a more creative approach. On September 29, 2006, the Parish passed its infamous 
“blood relative” ordinance. This ordinance prohibited the rental of single family residences 
“by any person or group of persons, other than a family member(s) related by blood within the 
first, second or third direct ascending or descending generation(s), without first obtaining a 
Permissive Use Permit from the St. Bernard Parish Council. The ordinance went so far as to 
prohibit the “occupancy or use” of the single family dwelling by anyone other than a blood 
relative. The stated purpose of the “blood relative ordinance” was to encourage owners of 
single family residences to return and rebuild homes and resume living in the parish, as well as 
“to maintain the integrity and stability of established neighborhoods as centers of family values 
and activities. Violators, including both lessors and lessees, were subject to civil and 
criminal misdemeanor penalties consisting of various fines and penalties imposed for each day 
that the property was rented in violation of the ordinance. Single family property owners 
renting those homes at the time of the passage of the blood relative ordinance were exempted 
from its coverage.^^^ By restricting rentals in this way, the Parish allowed rentals to “insiders” 
(i.e., blood relatives of existing residents), while denying rentals to “outsiders.” 

The Greater New Orleans Fair Housing Action Center (GNOFHAC) challenged the blood 
relative ordinance, alleging that the ordinance “was passed with the intent and has the effect of 
denying and otherwise making unavailable rental housing to non-white persons . . 

GNOFHAC also alleged that the blood relative ordinance (as part of a series of ordinances 
restricting rental of single-family homes in St. Bernard Parish) “perpetuates segregation by 
preserving the Parish as an overwhelmingly all-white enclave.”^ GNOFHAC also challenged 
the 2005 multi-family housing moratorium on the same grounds, alleging both intentional 
discrimination and the “effect of denying and making unavailable rental housing 
disproportionately needed by African American and Hispanic persons. 


' The St. Benicird Parisli Council (SBPC) had previously passed two ordinances restricting the rental of single 
faniily homes. On March 7, 2006, ihc SBPC passed Ordinance SBPC #64.3-0.1-06, wliich placed a moratorium on 
the rental of single-family homes ‘Tmtil such time the post Katrina real estate market in St. Bernard Parish 
stabilizes.'’ The staled purpose of the ordinance was “to preserve the integrity of single-family ncigliborhoods.” 

The SBPC subsequently on July 6. 2006 enacted Ordinance SBPC #661-07-06, which required tliat all single family 
dwellings to be used as rental properties obtain a Conditional Use permit from the Office of Community 
Development. These ordinances may be found at Civ. Action No. 2:06-cv-07 185, Rcc. Doc. 167-4 and 167-5. 

Ordinance SBPC #670-09-06. Section l.A.. September 19, 2006, found at Civ. Action No. 2:06-cv-07 185 (E.D. 
La.). Rec. Doc. 167-2. 

Id. 

Id. at Section T. 

Id. at Sechons I.F.. I.G.. I.H.. & 1.1. 

Id. at Section l.K, 

Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish, et al., Civ. Action No. 2;06-C V- 
07185 (E.D. La.). Rec. Doc. 3, at para. 3. 

^^[Id 

Id. at para. 4. 
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GNOFHAC cited evidence that the SBPC’s purpose was to maintain the racial homogeneity of 
the Parish. There are contemporaneous statements, such as that of one Councilman: “We’re not 
changing the demographics, all we’re doing is saying we want to maintain the demographics . . . 

Council Chair Lynn Dean, who voted against die ordinance, put it more bluntly, stating that 
the ordinance was passed to “block the blacks from living in these areas.” The demographics 
are revealing. As of 2000, white families, who made up 88.3% of St. Bernard’s population, 
owned 93% of all owner-occupied houses in the Parish. Thus, regardless of the intent of the 
blood relative ordinance, its effect would have been to make single family rentals unavailable to 
non-white persons. Further, GNOFHAC alleged that all of the St. Bernard Parish ordinances 
were designed to make rental housing unavailable in St. Bernard Parish, which is 
disproportionately needed by African Americans and Hispanics in the New Orleans metropolitan 


The Parish sought to justify the blood-relative ordinance as necessary to preserve the Parish’s 
history of mostly owner-occupied neighborhoods. GNOFHAC countered that the justification 
lacked any rational relationship to the actual effect of the ordinance - “permitting some rentals to 
a virtually all-white class of persons while denying rentals to virtually all minorities.” 

The parties resolved the litigation through consent decree, signed by the district court in 
February 2008 and granting the court continuing jurisdiction for a three year period. The 
Parish agreed to drop the blood-relative ordinance and substitute an alternative procedure for 
approving certain rental transactions in the Parish. The Parish also agreed to refrain from future 
discrimination on the basis of race or national origin. 

Despite the consent decree it had entered earlier in the year, the Parish in September 2008 
resuscitated its multi-family housing ban, placing a moratorium on “any housing developments 
with five (5) or more units” for twelve months.*"*^ The ban prompted GNOFHAC and a housing 


Grcalcr New Orleans Fair Housing Action Cciilcr, cl al. v. St. Bernard Parish, cl al., Civ, Aciion No, 2:06-C V- 
07185 (E.D, La,), Memorandum of Points and Authority in Support of Plaintiffs’ Application for a Preliminar}' 
Injunction (Rec, Doc, 6-3. at 13) (citing New Law in St. Bernard Parisli Stirs Controversy, available ai 
hilp;//\vww,vvvvliv,com/local/siorics/vvvvl092806jbla\v.27895dl8.hlml). Another Councilman slated: "fwlc don't 
want to change the aesthetics of a neighborhood." Id. (citing Michelle Chen, Housing Watchdogs Call Post -Katrina 
Ordinance 'Racist.” iHt New St.^ND.^rd (Oct. 6. 2006)). Still another councilman who voted against the ordinance 
acknowledged that fear of grcalcr racial integration could be the driving force behind community support for the 
ordinances. See id. 

Grcalcr New Orleans Fair Housing Aciion Center, cl al. v. St. Bernard Parish, cl al,, Civ, Action No, 2:06-C V- 
07185 (E,D, La,), Memoraudmnof Points and Authority in Support of Plaintiffs' Application for a Preliminary' 
Injunction (Rec. Doc, 6-3, al 14) (citing Michelle Chen, Housing Watchdogs). 

^ M(Rcc. Doc, 6-3, al 4-5) (citing C, Bradford Aff. 5-6 & n.8). 

Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish, et al, Civ. Action No. 2:06-C V- 
07185 (E.D. La.). Rec. Doc. 3, at para. 14. 

‘'%f/alpara, 19, 

Wat para, 21, 

Greater New Orleans Fair Housing Action C^ter, et al. v. St. Bernard Parish, et al. Civ. Action No. 2:06-CV- 
07185 (E.D. La.). Rcc, Doc, 114, The Parish had previously agreed through a slipulalion entered in November 2006 
to refrain from enforcing the blood relative ordinance. Id. at Rec. Doc. 19. The Parish rescinded the blood relative 
ordinance in January' 2007. Consent Judgment, at 4 (Rec. Doc. 1 14). 

Ordinance SBPC #905-09-08. September 16, 2008, found at Civ. Action No. 2:06-cv-07185 (E.D. La.) Rec. Doc, 
167-6. 
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developer to file a motion to enforce the consent decree. The Dallas-based developer, 
Provident Realty Advisors, Tnc., met with Parish government officials about its proposed 288- 
unit development^'^*^ and received preliminary assurances that the properties were properly zoned 
until an editorial blasting the development sparked a public outcry. The outcry prompted the 
Parish government to withdraw its support and impose the moratorium. Although the Parish 
claimed that a development moratorium was an accepted planning practice for a jurisdiction 
engaged in a comprehensive planning and zoning study, the Parish did not ban commercial 
development or other residential development during this same time frame. As noted by the 
court, 'The type of housing restricted or forbidden is disproportionately utilized by African 
Americans.”^'"^ Following an evidentiary hearing, the district court found that the September 
2008 multi-family housing ban violated the Fair Housing Act as well as the February 2008 
consent order. In particular, the Court held that the multi-family housing ban was adopted 
with discriminatory intent and had a racially discriminatory impact. The Court later ruled St. 
Bernard Parish in contempt for this violation of the February 2008 consent order. 

Even after a federal judge found St. Bernard Parish to have engaged in intentional race 
discrimination in enacting its multi-family housing ban, the Parish and its residents continued to 
wage a public relations war against multi-family housing. The Parish held a series of hearings 
on the 288-unit development proposed for the Parish.^** Along with the ongoing statements of 
concern about ghetto living, gang-banging, drug-dealing, and drive-by shooting, the 
opposition increasingly emphasized that there was a sufficient supply of affordable rental 
housing, and that allowing low income tax credit housing to be built in the Parish would result in 
an over-supply of such housing and a decline in property values. The Parish asked the state 


^^^GNOFHAC V, St. Bernard Parish, Civ. Action No. 2:06-CV-07I85 (E.D. La.)Rec. Doc. 126. 

The Provideni development proposed lor Si. Bernard Parisli consists of lour mi.\ed-income rental aparimeni 
complexes of 72 units each, Thirty percent of the units would rent at fair market rates, fifiy pcrccTn would be rented 
to those at 60% of Area Median Income (AMI), and iweiiW percent would be rented to iliose at 30% of AMI. 
GNOFHAC V, St, Bemtird Parisli. 641 F.Siipp.2d 563. 566 (E.D.La. 2009). 

GNOFHAC, 641 F,Supp,2d ai 570-72. 
at 572-73. 

' Dr, Wade Ragas. Opinion Regtirding Mnlti-Fiunily Discrimination Claim for St, Bernard Ptirish Government, at 8 
& 1 0 (February 2009), found at Civ. Action No. 2;06-cv-071 85 (E.D. La.) Rcc. Doc. 201 , 

GNOFHAC V. St. Bernard Parish. 641 F.Supp.2d at 570 (citing the testimony of plaintifFs expert. Dr. Calvin 
Bradford). 

^-^Id at 577 & 588. 

Id 

GNOFHAC V, St. Bernard Parish, Slip Copy, 2009 WL 2177241 (E.D.La., July 22, 2009), 

Chris Kirkham, Housing debate in St. Bernard reflects post-Katrina landscape. Timrs-Pic.-wune, at A 1, July 19. 
2009 ("for nearly three months, tlie meetings about the mixed-income apartment complexes slated for Chahnette 
have drawn standing -room-only crowds to llic St. Bernard Parish govcnmicnt complc.v , , . I'vvitli residents] voicing 
unbending opposition to the complexes they say will send the parish's real estate market into a tailspin , , 

' GNOFHAC V. St. Bernard Parish. Slip Copy. 2009 WL 2969502. ’*4 (E.D.La., September 1 1. 2009). 

CTiris Kirkham, Housing debate in St. Bernard reflects posl-Kalrina landscape, Times-Pic.4YUNE, at Al, July 19, 
2009, See also, Chris Kirkham, Housing ban lands St. Bernard Parish in court again, TiMES-Pic.AYi.rNE. at B-2. 
December 27. 2008 (quoting Councilman Wayne J. Landry, “It’s going to create tlie density of rental spaces too 
close, which is exactly the opposite of what the rental ordinance is tr 5 'ing to do. We didn’t want to have that 
concentrated density, and now we’re going to go and put 280 units in four locations?”). 
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agency that awarded the low income housing tax credits, vital to the development, to withdraw 
the tax credit award. 

In addition to the scheduling of public hearings about the development, St. Bernard Parish 
engaged in a variety of overt and covert measures designed to block the development, leading to 
two subsequent contempt orders by the district court The Parish denied Provident’s application 
to re-subdivide the plats for the development, prompting Provident to file a motion seeking to 
hold the Parish in contempt of the court’s prior orders. After an evidentiary hearing, the Court 
granted that motion in August 2008, requiring the Parish to consider the re-subdivision 
applications at the next Planning Commission hearing. 

Eight days later, the Parish persisted in its refusal to re-subdivide the plats, with the Planning 
Commission essentially refusing to consider the Court’s August 2009 order, stating "the Judge 
doesn’t say what’s a major or a minor subdivision in St. Bernard Parish. Provident filed a 
second motion for contempt. Again following an evidentiary hearing, the Court partially granted 
the motion, deeming the re-subdivision applications approved, and setting deadlines for other 
building permit-related decisions, communications, and approvals on parking, landscaping, 
drainage, and fire,^^'^ In its third finding of contempt, the Court noted: “Defendants may disagree 
with this Court’s prior orders, but under our system of laws, they must abide by those prior 
orders unless and until the Court of Appeals takes a ditferent view. Defendants are not free to 
defy this Court simply because they think they know better.”^^^ Regarding the Parish’s dilatory 
efforts, the Court stated: “This Court has repeatedly found the stated justifications given by 
these officials to be unsound, contrived, pretextual and racially discriminatory.”^^^ As of the 
time of this writing, it appears that construction has finally proceeded on Provident’s multi- 
family housing development in St. Bernard Parish. 

As of 2000, about 25% of all occupied units in St. Bernard Parish were renter-occupied, which is 
half the amount of rental units that exist in neighboring Orleans. The barriers to entry erected by 
St. Bernard Parish Council seem not merely designed to preserve the racial and socioeconomic 
homogeneity that pre-existed Katrina, but rather to reduce the number of ethnic minorities in St. 
Bernard Parish. This is so because the African American population before Katrina was heavily 


Cliris Kirkham. Housing debate in St. Bernard reflects post-Katrina landscape, Timks-Picayune, at Al. July 19, 
2009 , 

GNOFHAC V. St. Bernard Parish. Civ. Action No. 2:06-cv-07185 (E.D. La.) Rec. Doc. 241. 

GNOFHAC V, Si. Bernard Parish, 648F.Supp.2d 805, 810-13 (E.D.La.2009) (in a detailed opinion finding Ihc 
Parish in contempt, tlie court noted iliat altliough tlie planning commission staff had initially recommended approval 
of the re-subdividing of the plats as a minor subdivision, the planning commission abruptly recast tlie application as 
one for a major rc-snbdivision, was inflncnccd by a racially -charged public hearing, and engaged in procedural 
delays and referrals between the parish council and planning commission). 

GNOFHAC V. St. Bernard Parish. Civ. Action No. 2:06-cv-07185 (E.D. La.) Rec. Doc. 303. 

GNOFHAC V, Si. Bernard Parish, Slip Copy. 2009 WL 2969502, al +4-7 (E.D.La,, September 1 1, 2009 ). 
at*2, 

id. at *4. 

Plainiiffs filed a fourili motion for conicmpl over ihc September 15, 2009 passage of Ordinance SBPC # 1 138 - 09 - 
09 , requiring all multi -family housing developments over 12 units to obtain prior approval of the voters, to be 
obtained by special election held at the expense of the developer. Before the coml could decide tliat motion, tlie 
Parish rescinded the ordinance, purportedly under pressure from the federal government relating to the Parish's 
continued receipt of commimity development block grant funding. Rec. Dec. 352. 
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concentrated in a neighborhood called Village Square, consisting of rental housing that was 
destroyed by and largely razed after the storm. Village Square is a neighborhood within St. 
Bernard Parish that was considered blighted prior to Hurricane Katrina. This five-block area 
of approximately 700 apartments started out as rental housing for working-class families in the 
1970s, but then when a local plant closed in the early 1980s, demand fell, the apartments fell into 
disrepair, and the area became associated with crime and drug activity. The Justice 
Department in 2004 filed a federal fair housing action based on an investigation it conducted of 
120 apartments, alleging that property owners steered African Americans towards and whites 
away from the Village Square neighborhood on the basis of race.^^‘ 

The fact that the SBPC acted within three months of Katrina to prevent the redevelopment of 
multi-family housing in St. Bernard prevented Village Square residents from returning to Village 
Square, and thus, the Parish. GNOFHAC alleged that while the St. Bernard Parish officials 
issued permits for the redevelopment of existing multi-family units in other areas of the Parish, 
the Parish did not issue permits to allow for the redevelopment of any multi-family units in 
Village Square. In September 2006, the SBPC formally designated Village Square as a 
mitigation area, which would result in it being converted to green space. Further, the 2006 St. 
Bernard Parish ordinances restricting rentals of single family dwellings would have prevented 
Village Square residents from renting single family homes as an alternative to multi-family 
housing in the Parish. It is difficult to imagine a more elTective strategy for preventing the return 


Greater New Orleans Fair Housing Action Center, ei al. v. St. Bernard Parish, et al.. Civ. Action No. 2:06-CV- 
0718.5 (E,D. La.), Memorandum of Points and Authority in Support of Plaintiffs’ Application for a Preliminary 
Injunction (Rcc, Doc, 6-3, at 4) (citing C. Bradford Aff. 4-5). 

^ ■‘^Richard Slawsky, St. Bernard Parish housing authority would work to clean up slums. New Orleans 
C nA’Bt.’SlNESS, June 20. 2005: Greater New Orleans Fair Housing Action Center, ct al, v, St, Bernard Parish, ct al,, 
Civ, Action No, 2:06-CV-07185 (E.D. La.). Memorandum of Points and Authority in Support of Plaintiffs’ 
Application for a Preliminary Injunction (Rec. Doc. 6-3, al 6) (citing Amy Blakely. Plan to Bulldoze Slum Raises 
Questions, Timks-Picayi.'NK, ai 7 (Feb. 5. 2005) (reporting that the SBPC created a conimiiicc in February 2005 “to 
explore ways to expropriate Village Square, bulldoze the buildings, and expel residents"). 

' ’'Richcird Slawsky, St. Bernard Piirish housing authority would work to clean up slums. New Orle.ans 
C lTYBt:siNF,SS, June 20, 2005, 

^ ■ See Greater New Orleans Fair Housing Action Center, et al. v. St. Bernard Parish, et al.. Civ. Action No. 2:06- 
CV-07185 (E.D. La.). Memorandum of Points and Authority in Support of Plaintiffs’ Application for aPreliminary 
Injunction (Rcc, Doc, 6-3, al 4 & n, I) (citing United Slates v. B & S Properties of St, Bernard. L.L.C,, Civ, Action 
No. 04-1063 (E.D. La. 2005)). 

‘ Greater New Orleans Fair Housing Action Cailcr, cl al. v. Si. Bernard Parish, cl al,, Civ, Action No, 2:06-CV- 
07185 (E.D. La.), Rec. Doc. 3. at para. 27-33. See also id at para. 35 (stating tliat the SBPC denied plaintiff 
Wallace Rodrigue’s fomial application to renovate his own property in September 2006 - 9 montlis after he 
submitted liis application - citing the SPEC moratorium and the Parish’s plans to "miiigale” the Village Square 
area): Greater New Orleans Fair Housing Action Center, et al. v. St Bernard Parish, et al.. Civ, Action No. 2:06- 
CV-07185 (E.D. La.). Memorandum of Points and Authority in Support of Plaintiffs’ Application for aPreliminary 
InjuncUon (Rcc, Doc, 6-3, al 14-15) (discussing evidence that race of neighborhood residents prior to slomi 
influenced SBPC decisions on permit applications for multi-family housing). 

' Greater New Orleans Fair Housing Action Center, et al. v. St Bernard Parish, et al.. Civ. Action No. 2:06-C V- 
07185 (E.D. La.). Rcc, Doc, 3, alpara. 32. Given that the purpose of the miligalion program is to limit the 
redevelopment of flood-prone areas, it is notable tliat the most flood-prone areas of St. Bernard were located outside 
of Village Square in more predominantly white neij^borhoods. Greater New Orleans F air Housing Action Center, 
et al. V. St, Bernard Parish, et al,. Civ. Action No. 2:06-CV-07185 (E.D. La.), Memorandum of Points and Authority- 
in Support of Plaintiffs’ Application for a Preliminary Injunction (Rec. Doc. 6-3. at 15) (citing Logan Report at 8). 
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of African Americans who had rented housing in St. Bernard Parish pre-Katrina, while ensuring 
that no new African American renters would be able to migrate there. 

Indeed, the fact that the Village Square site is designated as a low-income census tract paved the 
way for the parish to obtain six million dollars in community development block grant money to 
use for redevelopment. This availability of federal money to counteract blight in Village 
Square makes an ironic statement about the way in which the Parish can use the low incomes of 
former residents to obtain federal dollars for redevelopment activity, even as the Parish takes 
extraordinary measures to close off all points of re-entry for its former low income residents of 
color. 

To the extent that St. Bernard Parish, would be considered the next rung on the “housing ladder’' 
for low income African Americans looking for better housing conditions and neighborhoods in 
which to raise their families, given its affordable median housing prices, it is troubling that the 
Parish - clearly eager to grow its population -- is directing so much energy to deny entry to those 
in arguably the same circumstances as those entering the parish decades ago. Indeed, between 
1960 and the 1980s, whites who had occupied legally segregated housing projects sought to 
escape desegregation in favor of “affordable-living alternatives in working-class suburbs” such 
as St. Bernard Parish.^^'^ These white families, in search of “better school districts, safety, 
suburban life-styles, less congestion, and lower costs of living”^^ presumably were able to 
exercise housing mobility to improve the socio-economic position of their families, and thus 
future generations, Did these white residents, some of them former public-housing residents, 
face the same barriers currently in place for former public housing residents of color? 

New Orleans East 

New Orleans East is a suburb located within Orleans Parish, which has experienced substantial 
racial and demographic shifts since 1980. Most of the neighborhoods within New Orleans East 
were developed in the 1960s and 1970s. The area was occupied mostly by whites in 1980 and 
had significant commercial and retail investment, including the largest shopping mall in the 
region called The Plaza at Lake Forest. After 1986, the Oil Bust severely reduced demand for 
apartment units in the area, which paved the way for lower-income families to move into 
previously middle-class apartment complexes. The increasing number of low-income families, 
most of them African American, moving into the area sparked a massive white exodus in the 
1980s and 1990s. By 2005, New Orleans East was a predominantly African American suburb, 
with some exclusive neighborhoods occupied by upper-income African American families. 


^ '^Cliris Kirkliam, Si, Bernard is back to square one on complex, Times-Picayune, May 25, 2009 (“Because llic 
area is designated as a low-income census tract, a $58 million hospital investment in the area could generate more 
than $6 million in additional revenue to use for construction of a medical office building on the site . . Various 
plans have been proposed for ihc use of the $6 million in Community Development Block Gram (CDBG) money 
made available because of the low incomes of displaced Village Square residents. In addition to the hospital plan, 
the Parish also had negotiated 'with a private develops who would purchase individual tracts 'within Village Square 
from properly owners; Ihc Parish would use FEMA hazard miiigalion funds and CDBG funds lo assisl wilh 
acquisition costs. 

' Richard Campanella, An Etlmic Geograph'\- of New Orleans. Journal of A.\ierican History. 94 (Dec. 2007), 
704. 
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Since the storm. New Orleans East has failed to recover a hospital or significant commercial and 
retail services. 

Prior to Katrina, residents in New Orleans East had organized to oppose the development of new 
affordable apartments in the area, so it was perhaps not surprising that proposals for affordable 
housing after Katrina would spark the same kind of opposition. For example, residents opposed 
the development of 38 single-family homes designed to provide affordable “work force'' housing 
under a lease-purchase arrangement near the upscale Lake Carmel subdivision. 

Consequences of Exclusionary Zonina: Tax credit market freeze 

Given the fact that a significant portion of hurricane recovery assistance has come in the form of 
low income tax credit housing,^^^ the rejection of this assistance on the part of local officials 
throughout the region has certainly obstructed hurricane recovery in metro New Orleans. The 
fact that the bottom dropped out of the tax credit market in the fall of 2008 also jeopardized the 
use of tax credits that had not yet been placed in service. Of course, local governments in 
metro New Orleans cannot be blamed for the tax credit market freeze, but the delays occasioned 
by their rejection of tax credit projects certainly compounded the negative impact of the freeze. 

Highest opportunity neighborhoods in the region: Open and AlYordable? 

Despite the region’ s challenges in attempting to recover from Hurricane Katrina, two 
metropolitan New Orleans area cities have recently managed to make a “top 100” list of best 
places to live in the Elnited States. Relocate America, an online marketing service for real estate 
professionals, conducts an annual review of data concerning education, employment, economy, 


^ Bruce Egglcr, Affordable housing plan draws opponents from gated Lake Camicl in cast New Orleans, Times- 
PiCAYUNii, March 25 2009, available at 

tiup:/yvv\\vv.nola.coni/'iie\vs/index ssf/2009;0>/ajYordable housing plan draws. hlinl ("residents fear the development 
would ihrcaicn their property values and quality of life). 

^ See Meghan Gordon. Terrytowiiers resist low-income housing: Group seeks homes for senior citizens. Timls- 
PiCAYUNH, November 2, 2006 (referring to comments by Francine Friedman, legislative counsel for the Affordable 
Housing Tax Credit Coalition, who noted that, under the Gulf Opporlunily Zone Act, Congress approved assistance 
in the fonn of $57 million per year for tliree years in tax credits awarded to private de^-elopers -who restock 
Louisiana's hurricane-ravaged housing supply )- 

See Meghan Gordon. Jefferson’s housing restrictions attacked, TiMES-PiCAyXNE. February 17. 2007 (referring to 
statements of Mark Madderra. chainnan of the LHFA’s mnltifamily housing committee, "the actions [of Jefferson 
Parish Councilman Chris Roberts] block the only major program Congress has made available to restore tlic region’s 
multifamily housing . . see also id (referring to statements of Ernest Johnson, president of the Louisiana 
N AACP, “sees [exclusionary' actions in TenyuownJ . . .as a deliberate barrier to affordable housing tliat will choke 
the region’s housing recovery when JeffCTson is otherwise wcll-silualcd to step in for more devastated areas.”). 

Bureau of Governmental Research. The Hot:setii.-\t Uncle S.am Bt.m.T; The Contint:edExp.ansio\ of 
Slibsidized Housing in New Orleans, May 2009, at 5 (“A w'eakened economy and less demand from traditional 
purchasers of la.x credits arc taking a toll on lax credit developments.”) (citing U.S, Department of Housing and 
Urban Development, Post-Katrina New Orleans: The State of Affordable Rental Housing. Impact 200 Key Initiative 
8.2. No^’ember 2008): PolicyLink, supra, at 6 (“The national economic downturn means few'er investors in Loav 
I ncome Housing Tax Credits, jeopardizing the financing for as many as 4,600 of the planned 13,100 units of 
multifamily rental housing in southern Louisiana.''). 
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crime, parks, recreation and housing.'*^ They also consider nominations from the cities 
themselves. In 2009, Relocate America selected Metairie, in Jefferson Parish, and 
Mandeville,'*^^ in St. Tammany Parish as Top 100 Places to Live in the nation. What is most 
interesting about the selection of Metairie and Mandeville as desirable relocation destinations is 
that these are not communities that have implemented sweeping housing moratoria post-Katrina 
relating to multi-family housing or rental housing throughout the jurisdiction.^’^'' This may be 
explained by the fact that little to no post-Katrina tax credit development has been proposed in 
these communities. The question arises: why are the communities that have been designated 
among the highest opportunity communities in the region not slated for any affordable housing 
development?^’^^ 

Conclusion: What can Post-Katrina New Orleans Teach Us About Affirmatively Furthering Fair 
Housing? 


The post-Katrina rebuilding experience with respect to rental housing has revealed that the path 
of least resistance principle has been an abysmal failure. This laissez faire approach threatens to 
reinforce racially segregated housing patterns. The post-Katrina development experience has 
also helped illustrate the way in which private market forces and government interv’entions 
frequently conspire to create, maintain, and/or reinforce entrenched racial residential segregation. 

Orleans Parish, which prior to Hurricane Katrina had a majority of its housing units occupied by 
renters and the second highest rate of poverty concentration in the country, sought to reverse a 
dynamic whereby the majority of the region’s poor people lived in the parish. The HUD-run 
Housing Authority of New Orleans embarked on a massive public housing redevelopment 
program that sought to demolish approximately 5000 units of public housing in Orleans Parish 
and replace them with fewer deeply subsidized rental units as well as a majority of market rate 
units on site. 


hup;//ioplOO.rclocaic-aiTicrica.coni/. 

According to Mandeville's marketing material posted on die Relocate America website, the city ''enjoys a 
lifestyle that is quite different from New Orleans, its South Shore neighbor. . . , Mandeville residents ha^'e a 
common goal: lo work hard, and support their families to the best of their ability. Our uncmploymcni rate is 
extremely low. and our population continues to grow. Mandeville is die most desired city to li^-e -widiin tlie fastest 
growing parish in ihc Slate ofLouisiana.” Mandeville, Louisiana Relocation Guide, 
http://wwvv.relocaieamerica.com/louisiana/cities/mandeville. 

' http ;//top 1 00. relocate-america. com/. 

Dcon Roberts, Land shortage stifles for large apartment development in New Orleans. New Orle.vns 
C i'n'Bt:siNr,ss. May 15. 2006 ("Mike Sevante, St. Tammany Parish council administrator, said the parish has no 
moratoriums specifically prohibiting multifamily housing, although other types of constmetion are on hold due to 
traffic and drainage conccnis,’'); bul see Cindy Chang, Updated zoning rules passed; condos banned in parts of 
Mandeville. TlMES-Plc.AYtiNE, October 26 , 2007 , at Metro-1, available at, 2007 WLNR 21 1 21084 (following a 
December 2006 moratorium on multifamily housing in one historic district wadiin Mandevdlle, tlie council adopted 
rcslriclions in October 2007 on inulli-faniily development in ccriam parts of the district, bul would allow mi.xcd- use 
multi -fam i ly development) , 

' Seventy-fiv'e percent of the housing stock in Mandeville consists of single family homes; tlie other 25*^1 is a 
mixture of "condos, newly constructed apartments, and three prestigious retirement communities," Mandeville, 
Louisiana Relocation Guide, http://wAvw.relocateamerica.coin/louisiana/cities/iTiande\’ille. 
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At the same time, parishes outside Orleans took concrete action to remove African American 
renters that had lived in the parish before Hurricane Katrina. Parishes outside Orleans also took 
concrete action to ban the creation of new rental housing opportunities that might increase the 
number of African American renters in the parish post-Katrina. Most of the communities 
imposing bans and other restrictions on the development of rental housing are claiming that they 
have “enough” rental housing. But in determining whether they have “enough” rental housing to 
meet the need, they are usually focused on whetiier the needs of existing residents are being met, 
not whether they are meeting their fair share of regional need for rental housing. 

Upon closer examination, the first neighborhoods in which federally assisted housing has been 
proposed post-Katrina have been those that could be considered the most affordable historically 
for those seeking to make upward moves. In other words, communities such as Terrytown, St. 
Bernard, and parts of Kenner and New Orleans East might be considered the next rung on the 
housing ladder for those wishing to leave high poverty neighborhoods and locate in more 
working- or middle-class communities. Low-income and working class white families exercised 
these kinds of housing choices when many of these communities were established. U.S. Census 
data reflect that, at least in Terrytown, Kenner, and New Orleans East, families of all races had 
begun to make these moves in the 1980s and 1990s prior to Katrina. Despite its affordability, St. 
Bernard remained overwhelmingly white outside of the Village Square area, which could be 
attributable to private market discrimination and limited rental housing. Not surprisingly, these 
“second rung” communities took decisive action to exclude new federally assisted housing after 
Katrina, and sought to reverse any demographic shifts that were occurring in these 
neighborhoods prior to Katrina, On the other hand, the more socioeconomically and racially 
homogeneous communities, nationally recognized for their desirability, and arguably less 
affordable or accessible to families seeking to escape concentrated poverty and racial 
segregation, such as neighborhoods in Metairie and Mandeville, have experienced relatively little 
intervention in the form of any proposed housing subsidies or tax credit projects. Accordingly, 
the lack of any significant intervention in these more homogeneous communities could explain 
the deafening silence with respect to exclusionary zoning activity. 

Federally assisted housing programs will continue to perpetuate segregation and poverty 
concentration if the path ofleast resistance continues to govern location decisions. 

The irony is that aside from the initial act of intervening to provide the housing subsidy itself, the 
federal government yields to a highly decentralized, laissez faire scheme relating to where the 
subsidy will be utilized. This is not to suggest that federal housing programs are not heavily 
burdened by substantial reporting requirements, myriad and conflicting regulations, and 
byzantine organizational structures. It is to suggest that none of the bureaucracy seems to have 


See Thompson v. HUD, 348 F.Supp.2d al 463. (‘Tl is high lime lhal HUD live up lo ils sialulor>' niandaic lo 
consider the effect of its policies on the racial and socio-economic composition of the surrounding area and thus 
consider regional approaches lo promoling fair housing opporluniiies for African-Atncrican public housing rcsidcnis 
in tlie Baltimore Region. This Court finds it no longer appropriate for HUD, as an institution ■\vitli national 
jurisdiction, essentially to limit its consideration of desegregative programs for the Baltimore Region to methods of 
rearranging Baltimore’s public housing residents widiin tlie Baltimore Cit>' limits”). 
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ensured that consumers who use federal subsidies have greater access to high quality housing 
and greater neighborhood choice than those who do not. 

HUD has begun to take some positive steps to fulfill its affirmative mandate to further fair 
housing, which is an encouraging sign.'** The federal intervention in the housing market must 
encompass more than merely providing a subsidy. The federal intervention in the housing 
market should be designed to open neighborhoods not already open, malce affordable what is not 
already affordable, enable housing subsidies to act as gateways to educational and employment 
opportunity, and inform families historically excluded from housing markets about their choices. 
Any federal housing interventions that are not so aimed will almost certainly exacerbate existing 
racial segregation and poverty concentration, as they have done for decades, and - as post- 
Katrina New Orleans illustrates - will continue to do again, and again, and again, . .. 


hud's inter\'eiition in the St. Bernard exclusionaiy' zoning battle, its settlement in Westchester County, New 
York, and its 201 1 program initiatives such as the Sustainable Communities Initiative and Choice Neighborhoods 
Initiative are all promising signs that HUD will act more affirmatively to fulfill its fair housing obligations in the 
future. 
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Mr. Nadler. Thank you. 

I will now recognize myself for some questions. 

First Mr. Perry. In May 2008, you testified before the Financial 
Services Subcommittee on Housing that the State of Louisiana 
post-Hurricane Katrina adopted a new building code but removed 
all the provisions that would have forced developers to build multi- 
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family units in a manner that was accessible for people with phys- 
ical disabilities, closed quote. Is there any improvement in terms 
of fair housing for people with physical disabilities in the building 
code to date in Louisiana? 

Mr. Perry. Unfortunately, there has not been any improvement. 
My organization did a study of new construction shortly after that 
testimony. We investigated 22 new apartment complexes and found 
that every single one, 100 percent of those complexes, failed acces- 
sibility tests under the Federal Fair Housing Act. 

Mr. Nadler. And they failed the accessibility test under the 
ADA? 

Mr. Perry. Not under the ADA. Well, some of them may have 
had ADA failures, but we didn’t investigate for the ADA. We inves- 
tigated exclusively under the Fair Housing Act. 

Mr. Nadler. Now during the same testimony — well earlier, actu- 
ally 2 months earlier, you recommended the Congress require mu- 
nicipalities to engage in specific activities that further fair housing. 
What specific activities do you suggest that we could require mu- 
nicipalities to do in order to promote fair housing? 

Mr. Perry. Well, the first is that if organizations or cities are 
going to get Federal funding, then they should have inclusionary 
zoning ordinances, ordinances that ensure that there will be some 
level of construction of affordable rental housing, and it can be 
properly integrated into communities. Second is that they should 
engage in education and outreach around Fair Housing laws. And 
so many communities don’t do anything, but they should en- 
gage — 

Mr. Nadler. You are saying, in other words, as a condition of re- 
ceipt of Federal funds, they should have to have inclusionary hous- 
ing laws and do outreach? 

Mr. Perry. Absolutely. And last but not least, they’ve failed to 
engage in enforcement, of fair housing laws, and they should en- 
gage in enforcement or fund organizations that do engage in en- 
forcement, in their communities. 

Mr. Nadler. What would your recommendation be to make them 
do that enforcement? 

Mr. Perry. Well, I think it’s very simple. It’s that there aren’t 
regulations for the affirmatively furthering fair housing require- 
ments under the fair housing laws. So if we were to promulgate 
regulations, those regulations could require them to do so. 

Mr. Nadler. Thank you. 

Mr. Rothschild, you have been very critical of the Federal Gov- 
ernment in its role in the Gulf Coast rebuilding efforts post- 
Katrina today. You have suggested the best approach to rebuilding 
occurs by “allowing people in communities to figure out their own 
solutions to both short-term and long-term housing problems.” This 
approach, in your words, “unleashes their creativity and allows for 
that pre-Katrina life closure.” Where does the Federal Government 
fit into your bottom-up approach to recovery efforts, if anywhere? 

Mr. Rothschild. The Federal Government has an absolutely 
critical role to play in rebuilding and recovery after any kind of dis- 
aster like this, and that’s through establishing and enforcing clear 
rules of the game, through which people on the ground can make 
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informed intelligent decisions about how to go about rebuilding 
their communities and their homes. 

Mr. Nadler. But if we’re allowing people in communities to fig- 
ure out their own solutions to both short-term and long-term hous- 
ing problems, how can we do that and have the Federal Govern- 
ment establish those policies as you have just suggested? 

Mr. Rothschild. I think that also goes to what I was saying 
about the importance of simplicity in programmatic goals and then 
simplicity in the execution of those goals. 

Mr. Nadler. I mean, in allowing people and communities to fig- 
ure out their own solutions, what do you do about protecting people 
in communities where those communities engage in discriminatory 
practices? What do you do for the people who find themselves sub- 
jected to discriminatory ordinances and policies for which the Fed- 
eral Fair Housing Act should serve as a check if you do this bot- 
tom-up development? 

Mr. Rothschild. As I mentioned at the beginning of my testi- 
mony, I am not a legal scholar so that’s not an issue that I could 
directly address. 

Mr. Nadler. Well, but if you’re talking — okay, but if you’re talk- 
ing about a bottom-up approach, it seems to me you have to make 
a recommendation in there either to say, we don’t care about en- 
forcing fair housing provisions, or, despite the bottom-up approach, 
this doesn’t interfere with the enforcement of fair housing provi- 
sions if do you this and that. 

Mr. Rothschild. Again, I think the really critical thing is that 
there is certainty about the rules of the game and that the rules 
of the game are not constantly changing underneath people’s feet 
as they try to rebuild. So it’s important that the government make 
those clear, credible commitments regardless of what they are. 

Mr. Nadler. Even if they’re clear Federal commitments about 
discrimination and fair housing policy, as long as they’re there and 
people know what they are, then they can do the bottom-up? 

Mr. Rothschild. It’s dangerous any time the government — it’s 
dangerous to the recovery process if government makes a promise 
or makes a commitment and government doesn’t follow through on 
it. 

Mr. Nadler. But if it makes a rule, you may not discriminate. 
This is what discrimination is. And that’s okay? 

Mr. Rothschild. I’m sorry. Could you repeat the question? 

Mr. Nadler. If it makes a rule — because you said certainty — if 
it makes a rule, you may not discriminate in whatever you do, and 
here’s how we define discrimination, then that’s okay. 

Mr. Rothschild. It’s important to follow through on the rules 
that are created, but it’s also important that those rules be done 
in a way — are enacted in a way that people on the ground can un- 
derstand and can be expected to follow. 

Mr. Nadler. Thank you. 

Mr. Morse, in a list of recommendations you’ve shared with us 
today, you include, quote, “The endorsement of the interpretation 
of section 804(b), which is the prohibition of discrimination in sale 
or rental of housing under Block v. Frischholz.” en banc, the Sev- 
enth Circuit found that the Fair Housing Act reaches a broader 
range of post-acquisition conduct, which in this case could include 
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the condominium board’s repeated removal of a family’s mezuzah 
attached to the front door frame of that family’s condo. With such 
a favorable ruling, can you discuss the need for Federal legislation 
that ensures the reach of the Fair Housing Act includes post-acqui- 
sition conduct? And are you aware of other conduct like that which 
occurred in the context of religious symbols that dwellers would be 
particularly vulnerable to without legislation? 

Mr. Morse. Well, I would say, it’s a great ruling for the Seventh 
Circuit. 

Mr. Nadler. It’s a great what? I’m sorry. 

Mr. Morse. I said, that’s a great ruling for the Seventh Circuit, 
and it’s a great ruling I think for the companion case, the Ninth 
Circuit. I don’t know that — the Fifth Circuit, where most of us re- 
side and work, yet have that direct advantage of that ruling. The 
problem for us is to get consistency and uniformity across the Na- 
tion on a specific ruling of that sort. So that’s why we would en- 
courage that legislation put that formally in place. 

Mr. Nadler. So you would encourage legislation on this? 

Mr. Morse. I would encourage you to put everything firmly in 
place explicitly, given the sometimes hostile interpretative ap- 
proach of the courts to the Fair Housing Act. 

Mr. Nadler. I will tell you that I designed such legislation after 
that mezuzah case came down from a three-panel circuit — I think 
it was the Seventh Circuit, but then they reconsidered it in Block, 
so we put that on the side. But you are saying that because of the 
uncertainty in circuits, we might reconsider that? 

Mr. Morse. I would encourage you to. 

Mr. Nadler. Okay. You have discussed the NIMBY syndrome. 
Not In My Backyard. We have seen this approach taken with the 
Mississippi cottages, which were a response to the problem-riddled 
FEMA trailers that were provided to Katrina victims, which I know 
seem to be being reused now after the Gulf oil spill, which is in- 
credible. But anyway, jurisdictions are now pursuing ordinances 
that would eliminate such housing and, again, displaced residents 
because they, quote, “don’t want it in their backyard.” We can cre- 
ate laws to combat such laws, but in the end, when nothing has 
been done to educate individuals, families and communities as to 
the importance of having fair and inclusive housing, we will not 
truly bring an end to the NIMBY syndrome. What can be done in 
terms of education to combat the NIMBY mind-set in your opinion? 

Mr. Morse. Well, on the Gulf Coast, one of the efforts under- 
taken was something called Warm Welcome Gulf Coast, which hu- 
manized and personified individuals, working families, folks, which 
other residents of the Gulf Coast area could readily identify with 
and put a human face on folks who are advantaged by having more 
inclusionary zoning and more housing opportunity. Those sorts of 
things, those very public discussions are essential. There is essen- 
tial leadership that needs to be expressed at the local government 
level and there has been a paucity of that. So maybe the sort of 
education efforts that Mr. Perry was referring to would also add to 
it. 

But I must tell you, it’s a chronic problem, and it sometimes 
seems to me that it needs to have some kind of intervention possi- 
bility and either through threatening other funds available to mu- 
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nicipalities or through some kind of public interest override. I have 
heard of such a thing in some cases where repeatedly multifamily 
rentals are vetoed in local government situations, and the devel- 
oper in some jurisdictions can appeal to the courts to say, I have 
made every possible — I have met every possible requirement and 
this is just an instance of NIMBY. And if you meet a certain set 
of standards — I think that’s a rule that may be in place in Massa- 
chusetts — some version of that sort of override has got to be avail- 
able because there are some stubbornly recalcitrant jurisdictions 
where just education 

Mr. Nadler. Nothing will ever work. 

Mr. Morse. Correct. 

Mr. Nadler. Thank you. Now you have also testified before other 
Committees in Congress on the serious housing barriers to lower- 
income families with limited reading, literacy or financial literacy 
abilities. Are there still requirements for housing assistance that 
make the acquisition of such assistance impossible or unnecessarily 
difficult for low-income families that are limited in reading or lit- 
eracy or financial literacy skills? 

Mr. Morse. Well, last year, for example, Mississippi received a 
series of vouchers to try to help very low-income renters who were 
being pressured to leave FEMA trailers and MEMA cottages to ac- 
cess affordable rental in the area. And the multistep process folks 
had to go through to achieve eligibility and actually convert that 
voucher into a location was a serious problem. And in fact, the 
State officials, folks with whom we’ve had not an especially warm 
relationship, reached out to us and asked us to help try and in- 
crease the usage of those vouchers. So the answer is, yes, there is 
that sort of need. And it needs to 

Mr. Nadler. There is what? 

Mr. Morse. There is a sort of need to provide — I would call it 
just extra strong case management and extra strong explanations 
and very careful sort of guiding people through some of these proc- 
esses. It’s even more true when folks are in displaced situations 
and their minds are distracted 

Mr. Nadler. So, in other words, you are saying that — you use 
the phrase case management to help people through the bureauc- 
racy and the forms and so forth. 

Mr. Morse. In certain cases, I do think that’s an important part 
of the process. And I think that there are thousands of people in 
the Gulf region who have just walked away in futility and are liv- 
ing with other relatives just because they can’t 

Mr. Nadler. So what would you think of a provision of law that 
said that X percent of any grant had to be used by local govern- 
ment either to do it itself or to subcontract with some private orga- 
nization to provide case management services to applicants? 

Mr. Morse. I think it’s a worthwhile approach. But I would cer- 
tainly encourage Congress to consider urging municipalities to 
bring in nonprofit community organizations which, generally 
speaking, have warmer, more approachable relationships with the 
disadvantaged populations you are trying to deal with. A lot of 
times just trying to do the case management through the city peo- 
ple is just reproducing the same problem over and over again. 
These folks are the same folks that can’t help them in the first in- 
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stance get through the process, so they need someone who can 
function more as an advocate, Mr. Chairman. 

Mr. Nadler. So you would say that even if the purpose of this 
division of the city government with the function of the advo- 
cates — 

Mr. Morse. Well, I have yet to encounter that where I live, sir. 
I have yet to encounter that kind of city government official where 
I live. So I’m unfamiliar with that. 

Mr. Nadler. Okay. Now you have previously described FEMA’s 
failure to provide elderly and disabled displaced storm victims with 
suitable housing. You noted that the Federal Government needs to 
improve its performance with disability access in catastrophic dis- 
asters. What do you think we should do. Congress should do, to en- 
sure that appropriate housing for elderly and disabled disaster vic- 
tims is afforded properly in the future? 

Mr. Morse. If you are talking about postdisaster, I think the 
thing that Congress needs to do is, they need to not leave unfet- 
tered discretion to Governors on what to set the priorities at. Con- 
gress needs to be more directive in how it tells States to spend 
money. In Mississippi, it was more than 3 years before our State 
started actually spending money on any rental program. What Con- 
gress could do is say, for particularly elderly disabled folks, folks 
who are especially vulnerable and do not have the ability to lift a 
hammer and pull themselves up by their bootstraps, is to say, early 
dollars that you spend need to go out to the most vulnerable popu- 
lations. We figured the folks who got the money in Mississippi, by 
about a rate of 80 percent, were relatively wealthy or insured folks, 
folks who could earn their way or borrow their way or get insur- 
ance to hire somebody to take care of their needs. 

Mr. Nadler. Do you think the State government and local gov- 
ernment doesn’t make such judgments? 

Mr. Morse. I am just saying that historically that is not what 
we have seen in either Louisiana or Mississippi. This is not unique 
to Mississippi. The thing that I am suggesting you do is to be more 
explicit and directive and formulaic in the way that you use these 
moneys. 

Mr. Nadler. We should be more explicit and formulaic in direct- 
ing money in ways that make obvious sense, that benefit the most 
vulnerable populations, in the expectation that if we don’t do that, 
the States often won’t. 

Mr. Morse. Precisely. When you and other Members of Congress 
came to the coastal area, your sympathies were excited by elderly, 
disabled folks knee deep in mud. Well, unfortunately, since nobody 
put it into the law, they did not get the early money that you 
would have wished them to get. I am encouraging you to be more 
explicit about that next time around. 

Mr. Nadler. Thank you. 

Professor Seicshnaydre, a couple of years ago, you said that post- 
Katrina planning has resulted in two false choices when it comes 
to affordable housing options. The options are to either, one, keep 
public housing as it was before the storm, meaning segregated, or 
two, remove blight, redevelop it, and attract market rate tenants 
to reduce the number of affordable apartments, which I assume 
would mean segregated. As this August will mark the fifth-year an- 
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niversary of Katrina, are we now at a point where we have real 
choices when it comes to affordable housing options? If so, how 
have these housing options been pursued and implemented? 

Ms. Seicshnaydre. Chairman, that question runs directly into 
the discussion about the NIMBYism that I think we’ve all com- 
mented on today. And that is that, unfortunately, we’ve seen a dis- 
connect between public housing redevelopment policy and policy to 
create more regional, inclusive approaches to providing affordable 
housing. If we’re focused on tearing it down, but we’re not focused 
on creating access and inclusion in a metropolitan area, then have 
we really succeeded in deconcentrating poverty? Though justifica- 
tions for the public housing redevelopment programs are to 
deconcentrate poverty. 

Mr. Nadler. Say that again. 

Ms. Seicshnaydre. Many of the justifications fueling the rede- 
velopment of public housing are based on the notion that public 
housing historically has concentrated poor people and has seg- 
regated them racially and economically. 

Mr. Nadler. And you are saying we shouldn’t do that again, ob- 
viously. 

Ms. Seicshnaydre. We shouldn’t do that again. But when we go 
about fixing that, we need to have a comprehensive approach so 
that we’re not just tearing it down without making sure people 
have a place to go. And unfortunately, in New Orleans — and I don’t 
think New Orleans is so unique to other communities in this re- 
spect — unfortunately, what we’ve seen is, we tore it down, but we 
didn’t make sure that on a regional basis, we were ensuring that 
folks had a better place to go. 

Mr. Nadler. So you are saying that if you tore it down x units 
of low-income housing, you weren’t making sure that in the recon- 
struction you were replacing at least x units of low-income housing 
in the region? 

Ms. Seicshnaydre. Certainly there was not one for one replace- 
ment and that was a matter of great concern. 

Mr. Nadler. Do you think Congress should mandate a one-for- 
one replacement? 

Ms. Seicshnaydre. I would recommend that Congress reconsider 
that and put back in a one for one replacement provision. 

Mr. Nadler. Back in, it used to be there? 

Ms. Seicshnaydre. Used to be. 

Mr. Nadler. When was it there? 

Ms. Seicshnaydre. I would have to — I’m not positive about that. 

Mr. Nadler. Are we talking ancient history or until 5 years ago. 

Ms. Seicshnaydre. I’m thinking maybe in the 1990’s. 

Mr. Nadler. In the 1990’s, such a requirement which had been 
there was removed? 

Ms. Seicshnaydre. I believe that it was eliminated, yes. 

Mr. Nadler. Whenever it was eliminated, do you know what was 
the rationale at that time? 

Ms. Seicshnaydre. Probably expense. 

Mr. Nadler. Okay. Now you have argued that a just public hous- 
ing policy would be resident-conscious, meaning it would be resi- 
dent-driven and focused on the residents who lived in public hous- 
ing before the makeover. That’s what we were just talking about 
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in fact. Are you aware of a city, town or other jurisdiction that has 
implemented a successful resident-conscious public housing policy? 

Ms. Seicshnaydre. Well, unfortunately, the jurisdictions that 
have really managed to embark upon a resident-conscious approach 
are jurisdictions in which there has been litigation. So where hous- 
ing authorities and HUD have been sued for historic segregation in 
their programs, consent decrees have emerged that have brought 
residents to the table and ensured that, over time, housing authori- 
ties and municipalities, you know, remedied historic segregation in 
a way that included residents. 

Mr. Nadler. And those policies have been implemented in var- 
ious places? 

Ms. Seicshnaydre. Yes. 

Mr. Nadler. And how have they worked out? 

Ms. Seicshnaydre. Well I think in communities like Dallas, in 
communities where — Baltimore is still — they’re still struggling to 
implement — actually, they’re still negotiating a remedy. Chicago 
had the Gautreaux litigation that had a remedy in place for dec- 
ades. Those communities are further along. I don’t think we can 
say that they’ve managed to eliminate racial segregation in their 
metropolitan areas, but they are further along than certainly we 
are in New Orleans. 

Mr. Nadler. Okay. And finally, as we discuss these fair housing 
issues in the context of Katrina — we are all aware that these issues 
of discrimination and housing sales, rentals, financing occurred 
throughout the entire country — not in the exact form necessarily. 
But overall they necessarily do. Aside from re-establishing the one- 
for-one replacement rule, what recommendations would you have 
for Federal legislation that could strengthen and improve the Fair 
Housing Act? 

Ms. Seicshnaydre. I would strongly recommend that we look at 
the affirmatively furthering fair housing provision as kind of the 
missing link in ensuring that when we intervene in the housing 
market, when the Federal Government intervenes in the housing 
market, that it does so in a way that promotes a more regional ap- 
proach, that it promotes inclusion, and that affordable housing can 
be provided in a way that gives people more housing choice and ac- 
cess to high-opportunity neighborhoods. There is some hope on the 
horizon. There are some programs in HUD’s 2011 budget that give 
us some hope that we can move in a positive direction. 

But I think, with respect to Congress, the affirmatively fur- 
thering provision needs to be better defined. We need a private 
right of action, and we need to make sure that HUD actually en- 
forces it. 

Mr. Nadler. Private right of action is very important here. 

Ms. Seicshnaydre. Yes. 

Mr. Nadler. Thank you. I thank the witnesses. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses, 
which we will forward and ask the witnesses to respond as prompt- 
ly as they can so that their answers may be made part of the 
record. Without objection, all Members will have 5 legislative days 
to submit any additional materials for inclusion in the record. And 
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we’re thanking the Members and thanking the panelists and the 
witnesses. 

This hearing is adjourned. 

[Whereupon, at 3:33 p.m., the Subcommittee was adjourned.] 



APPENDIX 


Material Submitted for the Hearing Record 

Hearing Statement of 

Ranking Member F. James Sensenbrenner, Jr. 

Subcommittee on the Constitution 

Hearing on “Protecting the American Dream Part IH: Advancing and Improving the Fair 
Housing Act on the 5-year Anniversary of Hurricane Katrina” 

Thursday, July 29, at 2:00 p.m. in Room 2141 Rayburn 

This purpose of this hearing is to explore potential gaps in the fair housing 
laws that some argue were exposed by the events following the devastation caused 
by Hurricane Katrina in 2005. 

Whatever Congress may decide about the merits of those arguments, it 
should make such a decision having a more complete understanding of the role 
dysfunctional layers of bureaucracy had on the availability of housing and other 
resources. 

Congress should also reject the use of litigation that relies on the Justice 
Department’s assertion of legal theories that go beyond those that are authorized 
by statute. As 1 have mentioned in previous hearings on similar topics, one such 
theory involves what are called “disparate impact” claims. The Obama Justice 
Department has made it clear it intends to follow the Clinton Administration and 
file more such claims. 
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“Disparate impact” lawsuits challenge practices that lead to statistically 
worse results for a particular group relative to other groups without alleging that 
the practice is actually discriminatory in its temis, design, or application. That is, 
disparate impact lawsuits claim there is discrimination when there is often no 
discrimination at all under any reasonable definition of the term. 

The abuse of the disparate impact theory in courts has had real-world 
consequences. There were many pressures on mortgage lenders to relax the 
standards under which loans were extended in the 1990’s. But one factor was the 
Clinton Administration Justice Department’s aggressive pursuit of disparate impact 
claims in which it sought to prosecute entities whose mortgage lending policies did 
not intentionally discriminate, but only had a disparate impact on one group or 
another. 

In 1998, for example, Clinton Administration Housing Secretary Andrew 
Cuomo announced the results of a federal lawsuit settlement in which a bank was 
forced to extend S2 billion in loans to people who posed a greater credit risk. 
Secretary Cuomo even admitted during a press conference televised on C-Span that 
“the 2. 1 billion, lending that amount in mortgages, will be a higher risk and I’m 
sure there’ll be a higher default rate on those mortgages than on the rest of the 
portfolio.” 


2 
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A leading article published in the Banking Law Journal at the time made 
clear that “Lenders relying on written standards and criteria in making decisions as 
to whether to grant a residential mortgage loan application run the risk of exposure 
to liability under the civil rights law doctrine known as disparate-impact analysis 
. . . Several underwriting guidelines that are fairly common throughout the 
mortgage lending industry are at risk of disparate-impact analysis [including] 
creditworthiness standards.” 

These lawsuits pressured lenders to bend traditional and time-tested 
accounting rales and extend more mortgages to many who could not afford them. 
These relaxed lending standards are now widely regarded as being a prime cause of 
the current financial crisis. Even the Washington Post editorialized that "the 
problem with the U.S. economy ... has been govemment's failure to control 
systemic risks that government itself helped to create. We are not witiesses a 
crisis of the free market but a crisis of distorted markets ... [GJovernment helped 
make mortgages a purportedly sure thing in the first place." 

As one economist wrote recently in the Wall Street Journal, in addressing 
housing policy, “political leaders must face up to the actual causes of the ... crisis, 
not fictitious causes that fit political agendas and election strategies.” 

In our efforts to enforce the nation’s housing laws, I hope we do not repeat 
past mistakes. 1 look forward to hearing from all our witnesses today. 
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Congressman Henry C. “Hank” Johnson, Jr. 

Statement for the Hearing on 
“Protecting the American Dream Part ITT: 

Advancing and Improving the Fair Housing Act on the 5-Year 
Anniversary of Hurricane Katrina” 

July 29, 2010 

Next month marks the five year anniversary of Hurricane Katrina. Hurricane 
Katrina was one of the strongest storms to hit the United States over the past 100 
years. It was one of the worst natural disasters that the United States has ever 
experienced and caused widespread devastation along the Gulf Coast. 

Hurricane Katrina also touched upon my home state of Georgia with heavy rains, 
damaging winds, and tornadoes that damaged homes and lives. 

As a result of Hurricane Katrina, nearly 2,000 people lost their lives, many more 
were injured, and thousands lost their homes. 

Some people in the Gulf lost everything and their lives were turned upside down. 

Further, many of the Hurricane Katrina victims were facing difficult living 
conditions before the hurricane struck. 

According to the Center on Budget and Policy Priorities, African Americans made 
up a disproportionate share of the luTrricane’s victims. 

Unfortunately, a lack of affordable housing continues to plague the area for those 
who need it most. 

St. Bernard’s Parish has been accused of keeping low-income, working black 
families from living there. 
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Just last year, a federal court has ruled twice that St. Bernard Parish has violated 
the Fair Housing Act in deciding who could move in and had to stay out. 

With the demolition of four major housing complexes in New Orleans in 2007, tire 
long-tenn housing needs of low-income Katrina victims has been difficult to meet. 
Now, more than ever, the Fair Housing Act is of extreme importance. Especially 
for those who have lost their homes because of Hurricane Katrina’s wrath. 

All Americans have the right to be treated equally and free from discrimination. 
Although the Fair Housing Act has been in existence since 1968, many, especially 
minorities, are experiencing housing discrimination. 

As we mark the 5-year anniversary of Hurricane Katrina, we must ensure that our 
fair housing laws are strictly enforced to protect everyone, especially the most 
vulnerable, in our society. 

I look forward to hearing from our witnesses about what Congress can do to 
improve the Fair Housing Act to further prevent and eradicate housing 
discrimination. 

The Chairman has held a series of hearings on the Fair Housing Act and 1 thank 
him for his leadership on this issue. 

Thank you and 1 yield back the balance of my time. 
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GREATER NEW ORLEANS 

FAIR HOUSING 
ACTION CENTER 


BOARD Of 
DIRECTORS 


November 17, 2010 

One-Hundred'Eleventh Congress of the United States 

House of Representatives 

Committee on the Judiciary 

2138 Rayburn House Office Building 

Washington. DC 20515-6216 


Dear Chairman Jerrold Nadler. 


I apologize for my delay in responding to your correspondence. 
International travel related to my recent wedding caused the delay. 


Please find responses to questions posed by Congressman Henry C. 
“Hank* Johnson, Jr. in addition to a study by the Greater New Orleans 
Community Data Center that helps to explain some of the responses. 

E.^ECtJTIVe 

0 1 R F C T OR Best Regards. 



James Perry. J.D. 
Executive Director 


Cc: Honorable James F. Sensenbrenner 
Enclosure 
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Responses to Congressman Henry C. “Hank” Johnson, Jr.’s Witness 
Questions for the Hearing on Protecting the American Dream Part III: 
Advancing and Improving the Fair Housing Act on the 5- Year 
Anniversary of Hurricane Katrina 

November 17, 2010 

1 . As Executive Director of the Fair Housing Action Center, what are 
the most common types of housing discrimination cases your 
clients encounter? 

The Greater New Orleans Fair Housing Action Center (GNOFHAC) receives 
hundreds of complaints each year. Generally 50% of our clients complain 
of discrimination based on their race or color. Approximately 30% 
complain of discrimination based on their disability. Approximately 10% of 
our clients complain of discrimination based on their national origin. The 
remaining 10% are spread among the remaining protected classes. 

2. Please describe some of the educationai and outreach activities the 
Center conducts. 

The Greater New Orleans Fair Housing Action Center contacts 
approximately 200,000 people each year through education and outreach 
activities. Each year we produce public service announcements (psa) 
about fair housing and the services we provide. Over the years we’ve done 
psa’s on television, radio and print. Copies of the psa’s can be downloaded 
at www.anofairhousina.ora . In addition, the GNOFHAC staff does a number 
of fair housing trainings. We lead trainings for both housing professionals 
and consumers. These trainings have allowed us to have face to face 
contact with more 1000 individuals annually. 

3. You testified that you are the President of the Louisiana Housing 
Ailiance. As you work with that organizations, what are your 
thoughts about the state of adequate low-income affordable 
housing in Louisiana? Do you have any figures on how many 
individuals are on waiting lists, Louisiana, for low-income affordable 
housing? 

Affordable housing is severely lacking in Louisiana. New Orleans provides 
an example of the difference between the affordable housing need and the 
affordable housing supply in the State. For example, while the local housing 
authority has reduced the net number of public housing units by more than 
half to just over 2000 units, since hurricane the number of homeless 
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residents in New Orieans has doubied from 6,000 to approximateiy 12,000 
according to Unity for the Homeiess, a New Orleans homeiess advocacy 
organization. The Louisiana Housing Alliance Staff engaged in a recent 
state tour and poii. Consistentiy among housing organizations and 
consumers, the common cause for concern was the iack of affordabie 
housing. 

Some have questioned the caii for more affordabie housing given the 
record amount of iow income housing tax credits aiiocated to Louisiana to 
buiid affordabie housing. Unfortunately, neighborhood opposition deiayed 
construction on many deveiopments. Later when deveiopments were 
prepared to proceed, tax credits had waned in vaiue due to the downturn in 
the nationai financiai market. Gulf Opportunity Zone Tax Credits were not 
inciuded in recent federai tax credit exchange and extension programs and 
as a resuit they have become rather valueiess. Numerous projects 
inciuding the redeveiopment of two of New Orieans pubiic housing 
deveiopments have stalied as a result leaving poor Louisianans with few 
housing options. 

i have attached a recent study by the Greater New Orieans Community 
Data Center that iays out the details of New Orleans’ housing market. 

4. In your written testimony, you mention problems with the Road 
Home Program which was designed to assist Louisiana 
homeowners affected by Hurricane Katrina rebuild their homes. 
Please share any specific instance of problems individuals face with 
the Road Home Program. 

The Road Home Program has had nearly 230,000 applicants. About 
150,000 have been deemed eligible for the program. As such, the number 
of individual problems are immense. Rather than attempt to relay a small 
number of individual problems that may or may not be representative of the 
program’s failures, I have listed newspaper articles that tell representative 
stories. I would note that generally the program failures fall into one of two 
major categories: bureaucratic failures and flaws in the grant calculation 
formula. 

http://www.nola.com/opinions/index.ssf/201 0/1 0/ 


http://fsrn.ora/audiQ/home-rebuildina-proaram-louisiana-has-faced- 


http://216.87.191.15/News/Louisiana/Katrina/Rebuild/ 
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http://www.sQuthernstudies,Qra/2Q09/Q8/pavina-the-road-home-new- 

orleans.html 


httD://www.louisianaweeklv.cQm/news.php?viewStory=2Q35 

http://thelensnola.ora/2010/04/22/nora-elevation-problem/ 

http://pogobioa.typepad.eom/poao/20Q9/09/the-far-too-iong-and-winding- 

road-home-proaram.htm! 

http://www.thedefendersoniine.com/2Q1 0/Q7/30/court-finds- “strong- 

inference”-of-discrimination-in-iouisianahud-post-hurricane-recovery- 

program/ 

5. What can be done to improve the Road Home Program? 

The Program couid benefit from any number of tweaks and changes. But 
there are two fundamentai changes that wouid have the greatest chance of 
getting residents back into their homes. First, the program shouid change 
its formuia both prospectiveiy and retroactiveiy to pay residents based on 
the present day cost of rebuiiding their homes rather than the pre-Katrina 
vaiue of their homes. As noted in my testimony and a recent New York 
Times Editoriai, a iarge portion of New Orieans’ housing remains biighted 
because homeowners who participated in the Road Home Program remain 
short of the capitai required to rebuiid. Repairing this formula gap would 
allow homeowners to receive grant awards that would allow them to fully 
repair their homes. 

Second, the program needs more funding. It is estimated that reforming 
the formula in a manner consistent with the formula noted above, may cost 
as much as $1 .5 billion for the entire State of Louisiana. The additional 
funding may be key to returning New Orleans and Louisiana to their pre- 
Katrina status. 
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MERCATUS CENTER 

George Mason University 


October 21, 2010 


Congressman Henry Johnson, Jr. 

House of Representatives 
Committee on the Judiciary 
Attn: Matthew Morgan 
B-353 Rayburn House Office Building 
Washington, D.C. 20515 

Re: Witness Questions for the Hearint! on Protectinu the American Dream P art ni: Advancing 

and Improving the Fair Housing Act on the 5-Year Anniversary of Hurricane Katrina 

Dear Congressman Johnson: 

Thank you for your questions regarding my testimony before the Subcommittee on the 
Constitution, Civil Rights, and Civil Liberties on July 29, 2010. 1 address them individually 
below. 

Question 1; As you know, there have been concerns about the Road Home Program. What 
suggestions do you have for improving this program? 

Response: As I discussed in my testimony, the Road Home program was plagued with problems 
from the start because it was not intended to be solely a compensation program. Rather, it was 
made exceptionally complex, both from the point of view of homeowners and the officials charged 
with administering it, because it sought to plan Louisiana’s recovery from the top down. Not only 
was the application process cumbersome, numbering some 57 discrete steps in the beginning, but 
it released money in tranches rather than all at once. It also penalized homeowners who chose to 
rebuild outside of Louisiana or who took more than 180 days to find a new home. A program that 
was truly just about compensation for homeowners and landlords who suffered damage or 
destruction as a result of Katrina would not have had these strictures. 

There is little that can be done to salvage the program at this point, but policy makers can learn 
from the Road Home experience for the future. Here are some key lessons: 

• Make programs as simple and transparent as possible . Complex programs that serve 
competing or contradictory goals, such as the Road Home program, frustrate the people 
that these programs are intended to assist. What we saw in Louisiana in particular was that 
the complexities of the Road Home and other federal and state programs redirected the 
time, energy, and resources of people away from productive ends (such as repairing homes 
and businesses) towards the navigation of complex bureaucracies. This acts, in effect, as a 
tax on valuable resources. 


3301 North Fairfax Drive, Suite 450, Arlington, VA22201 Phone: t703) 993-4930 Fax: (703)993-4935 www.mercatus.org 
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• Fight fraud ex post not ex ante . Waste, fraud, and abuse are of serious concern, and such 
acts should be identified and thoroughly prosecuted. Nevertheless, public policy should 
not penalize the vast majority of applicants who are honest by subjecting them to excessive 
compliance requirements. Such requirements delay rebuilding and are particularly taxing 
in the aftermath of disasters when records have typically been damaged or destroyed. It is 
better to vigorously prosecute fraud after the fact; accountability and transparency need not 
mean delays. 

• Make programs flexible for citizens The purpose of post-disaster housing policy should be 
to empower people and their communities to make those decisions that are right for them. 
My response to question 2 addresses this point in more detail. Flexibility occurs when 
public policies provide tools for people to create their own solutions rather than when 
policies attempt to pre-ordain the solutions. 

• Do not make legislative promises that cannot or will not be fulfilled . Any compensation 
program should have its rules clearly laid out from the start. Making promises that people 
pin their hopes on but fail to materialize slows rebuilding and sows mistrust towards future 
promises. 

Our research suggests that people and communities can recover effectively from disasters from the 
bottom up, as long as public policy creates and enforces clear rules for them to do so. By 
muddying the rules rather than clarifying them, the Road Home program slowed recovery efforts. 

Question 2: In your written testimony, you state that flexibility is an effective key to post- 
Katrina housing policy. You suggest that we should allow people to figure out their own 
solutions to the housing problems individuals in Louisiana are facing. T have two questions. 
First, practically speaking, how would this work? Second, is it not true that we need 
government policies like the Fair Housing Act in place, especially with discrimination that 
has occurred recently in St. Bernard’s Parish? 

Response; In the course of our research, we documented dozens of creative housing solutions 
from residents of Louisiana and Mississippi. Some stayed with family or friends and commuted 
back to their damaged homes on weekends to fix them. Others decided against rebuilding their 
old homes. Some are building or fixing up new homes in Louisiana or elsewhere. Some 
homeowners decided they were better off becoming renters. Some small-business owners lived in 
their businesses in order to fix them up to reopen quickly. One nurse in New Orleans’s Lower 
Ninth Ward decided that her home would be more valuable as a health clinic for the community 
than as her residence. 

What is clear is that there is no “one-size-fits-all” solution for either short-term or long-term 
housing after disasters, just as there is no single solution to achieve housing security for families 
during normalcy. 

Just as families and landlords buy, sell, rent, and lease homes every day, these transactions can 
still occur after a disaster, provided that the “rules of the game” are clear for all those involved. 
Programs such as the Road Home, which create “signal noise,” a term I discuss in my written 
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158 


testimony, make these rules less clear. This lack of clarity hampers the ability of markets and civil 
society, including the nonprofit groups that have played such a critical role in rebuilding, to 
quickly and efficiently provide housing. 

The best way to help households find housing after a disaster is to provide housing vouchers with 
as few strictures as possible. Trailers might make sense for some households but not for others. 
Indeed, many people we interviewed were grateful for the fact that they could put trailers in front 
of their homes while they were rebuilding them. But others were consigned to FEMA trailer parks, 
miles away from jobs and stores and services. This is a mistake that we should not repeat. 

1 have no particular expertise on enforcement of housing discrimination laws. What our research 
suggests is that if governments make a commitment to specific policies, they should be willing 
and able to carry them out. It is critical that everyone understand the rules, including what actions 
or inactions meet with government sanctions, and that governments make clear, credible 
commitments to carry out those sanctions. 

Thank you again for your interest in my testimony, and I hope that my responses prove helpful to 
you. 

Respectfully, 

Daniel M. Rothschild 


3301 North Fairfax Drive, Suite 450, Ariingtoii, VA.22201 Phone:(703)993-4930 
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November 8, 2010 


Attention: Matthew Morgan 
Committee on the Judiciary 
B-3553 Rayburn House Office Building 
Washington, DC 205 1 5 


re: Responses to Questions of Congressman Henry C. “Hank” Johnson 


Dear Mr. Morgan: 

Please convey my thanks to Chairman Nadler and Representative Johnson for the set of 
questions arising from the July 29, 2010 hearing on the American Dream, Part III: Advancing 
and Irnproving the Fair Housing Act on the 5-year Anniversary of Hurricane Katrina. 

Attached are my responses to these questions for inclusion in the record. 

With personal regards, I am. 


Very Truly Yours, 



Reilly Morse 

Senior Attorney, Gulf Coast Office 
Mississippi Center for Justice 
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Questions for Mr. Morse: 

1 . In your legal clinics, what are the most common housing discrimination cases you encounter? 

Answer: The most common cases since Hurricane Katrina have been local government zoning 
and permitting decisions which use various pretexts to block the placement or construction of 
low-income housing out of fear of increased concentration of African American, Hispanic, or 
other racial minority individuals or families as tenants, all of which tend to disproportionately 
more heavily rely upon federally subsidized housing. The next most frequently encountered type 
of discrimination concerned persons with disabilities who were not adequately served or 
accommodated by housing providers such as the Federal Emergency Management Agency and 
the Mississippi Emergency Management agency. 

2. Since Hunricane Katrina, what is the status of low-income housing for individuals in 
Mississippi? Seniors'’ Do you have any information on how many individuals may be on 
waiting lists to receive such housing'’ 

Answer: There are several post-Katrina studies of low-income and affordable housing for 
individuals in Mississippi. They include one by the Rand.-Oul.f .SLates..P.p.licy .Insfitlite, several on 
rental housing by W. S. Loper and Associates and four by the Mis sissippi Housin g Data Project. 
While these studies use different methodologies and time frames for measuring conditions and 
affordability, they generally agree that in the immediate aftermath, and for several years 
afterwards, rental rates spiked, which disproportionately burdened low-income individuals and 
families who sought affordable, safe, and habitable housing. As tax-credit financed properties 
and other Katrina CDBG-funded programs were completed, the shallow subsidy rental market 
became overbuilt, while the deep subsidy rental market remained underserved. See Rand report, 
pp. 30-31, (narrative description); Loper 2010 report, p. 16 (6% vacancy rate for all assisted 
housing, 0% vacancy rate for traditional public housing); MHDP Report, June 2010, p. 9 
(showing 1% vacancy rate for deep subsidy apartments). 

Mississippi Center for Justice has no independent current information about waiting lists for 
individuals seeking public housing or voucher assistance. However, we understand that this 
information is currently maintained by the housing authorities in the affected areas, which 
include Mississippi Regional Housing Authority Vlll, Biloxi Housing Authority, and Bay- 
Waveland Housing Authority. 
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3. Poverty was an issue that affected Mississippi before Hurricane Katrina. What can Congress 
do to ensure that Mississippi builds back better tiian before? 

Continued Congressional oversight of the actions of PTUD and Mississippi in the remaining 
approvals and uses of Katrina CDBG funds is an appropriate step to take. An Inspector GeneraPs 
report should be prepared on whether Mississippi’s programs as implemented met the HUD 
overall benefit requirement for low- and moderate-income persons. In the future. Congress 
should never again include provisions that (1) allow HUD to reduce or waive the percentage 
requirement to spend funds to benefit low and moderate income person or (2) require HUD to 
accept a state’s action plan for use of disaster block grant ftmds, as was apparently done in the 
December, 2005 appropriation, Public Lawl09-148. 


4. Currently, the Fair Housing Act does not prohibit discrimination based upon source of 
income. Please discuss the problems individuals, who depend on government funds for 
survival, face when searching for affordable housing in Mississippi. 

In Mississippi, as elsewhere, discrimination based upon whether or not a landlord accepts a 
housing voucher, or whether the source of income is “acceptable,” has been a pervasive 
phenomenon. This is not an area, however, where our organization has developed any detailed 
local statistical data. Our organization endorses the position set forth in The Future of Fair 
Housing, as recounted in the testimony of our national affiliate’s executive director, Barbara 
Amwine of theLawyers’Committee for Civil Rights Under Law, before this committee on 
March 11, 2010, at pp. 10-11. 

“Discrimination based on source of income can have a profound effect on the housing 
choices that arc available to home seekers including an effect of perpetuating 
neighborhoods that are racially and economically impacted. For that reason, a systematic 
examination of the need for an amendment to the Fair Housing Act to prohibit 
discrimination based on source of income is needed.” 
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Responses of Stacy Seicshiiaydre, October 28, 2010^ 
to 


Congressman Henry C. Hank Johnson, Jr. 

Witness Questions for the Hearing on Protecting the American Dream Part HT: 
Advancing and Improving the Fair Housing Act on the 5-Year Anniversary of 
Hurricane Katrina 
July 29, 2010 


1. In your written testimony, you state that federally assisted housing programs in 
New Orleans have operated as engines of segregation and poverty concentration, 
rather than as gateways of opportunity for low-income African Americans. lu your 
testimony, you state that Hurricane Katrina offered an opportunity for a new, more 
inclusive New Orleans where federally assisted housing could respond to the 
regional housing needs of the community. In the five years since Hurricane Katrina 
has hit New Orleans, has this been the case? 

Orleans Parish, which prior to Hurricane Katrina had a majority of its housing units 
occupied by renters and the second highest rate of poverty concentration in the country, sought to 
reverse a dynamic whereby the majority of the region’s poor people lived in the parish. The 
HUD-run Housing Authority of New Orleans embarked on a massive public housing 
redevelopment program that sought to demolish approximately 5000 units of public housing in 
Orleans Parish and replace them with fewer deeply subsidized rental units on site as well as a 
majority of market rate units. 

Meanwhile, neighboring jurisdictions acted aggressively to avoid any demographic shifts 
that new rental housing, particularly new government-assisted rental housing, might bring. 

Rental bans proliferated throughout the region, primarily in communities that had previously 
served as affordable suburban alternatives for lower- and middle-income whites in prior decades. 


' The responses to these questions are in part excerpted from an article to be published in Volume 60, Issue 3 of the 
Catholic Univcrsit>^ Law Review, entitled How Govemmem Housing Perpetuates Racial Segregation: Lessons from 
Post-Katrina New Orleans. 
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These communities sought not only to prevent the development of new rental housing, but to 
limit the repair of rental housing that pre-existed the storm. Most of the communities imposing 
bans and other restrictions on the development of rental housing have claimed that they have 
"enough" rental housing. But in determining whether they have '‘enough" rental housing to meet 
the need, they are usually focused on whether the needs of existing residents are being met, not 
whether they are meeting their fair share of regional need for rental housing. 

Upon closer examination, the first neighborhoods in which government-assisted housing 
has been proposed outside of Orleans post-Katrina have been those that could be considered the 
most affordable historically for those seeking to make upward moves. In other words, 
communities such as Terrytown, St. Bernard, and parts of Kenner and New Orleans East might 
be considered the next rung on the housing ladder for those wishing to leave high poverty 
neighborhoods and locate in more working- or middle-class communities. Low-income and 
working class white families exercised these kinds of housing choices when many of these 
communities were established. U S. Census data reflect that, at least in Terrytown, Kenner, and 
New Orleans East, families of all races had begun to make these moves in the 1980s and 1990s 
prior to Katrina. Despite its affordability, St. Bernard remained overwhelmingly white outside of 
the Village Square area, which could be attributable to private market discrimination and limited 
rental housing. These “second rung" communities took decisive action to exclude new rental 
and/or government-housing after Katrina, and sought to reverse any demographic shifts that were 
occurring in these neighborhoods prior to Katrina. 

On the other hand, several socioeconomically and racially homogeneous communities, 
nationally recognized for their desirability, and arguably less affordable or accessible to families 
seeking to escape concentrated poverty and racial segregation, such as neighborhoods in Metairie 
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and Mandeville, have experienced relatively little intervention in the form of any proposed 
housing subsidies or tax credit projects. Accordingly, the lack of any significant intervention in 
these more homogeneous communities could explain the deafening silence with respect to 
exclusionary zoning activity. 

2. Many low-income individuals in New Orleans are not going to be purchasing homes, 
but looking for suitable places to rent to raise their families. In your opinion, are 
there issues with renters refusing to rent to individuals who use vouchers? If so, 
please discuss. 

There is a recent study to support the conclusion that voucher discrimination inhibits the 
use of vouchers in the greater New Orleans area, thus denying choice and opportunity to poor 
persons in the region.^ The GNOFHAC Housing Choice Report finds that throughout the New 
Orleans area, “[Ijandlords denied voucher holders the opportunity to rent units eighty-two 
percent (82%) of the time, either by outright refusal to accept vouchers or by the addition of 
insurmountable requirements for voucher holders making it impossible for voucher holders to 
rent units.”^ 

The GNOFHAC Housing Choice Report also suggests that there is reluctance on the part 
of suburban jurisdictions to accept transfers from inner city voucher holders seeking to use 
vouchers in suburban neighborhoods. According to the Report’s authors, “[t]he Housing 
Authority of New Orleans currently accepts voucher transfers from other jurisdictions in the 
region, however neighboring jurisdictions do not as readily accept transfers. Therefore, voucher 


■ See Gre.ater New Orle.aks F.vir Housing Action Center, Housing Choice in Crisis : an Audit Report on 
Discrmin.ation Ag.vinst Housing Choice Voucher Holders in the Gre.vter New Orle.vks Rent.tl Housing 
M.trket, http;/, 'w«w.GNOF..URHQi:sD!O.ORG/pnFS,iHousMoCHQiCF,lKCRis:s2009. pdf (2009) (cmplrasis in 
origin.il) (hcrciwaftcr. GNOFHAC Housing Choice Report). 

’ Id . at 8. 



165 


holders face limited regional choice, hampering economic and racial integration on a regional 
level.”^ 

3. How can Congress improve the Fair Housing Act to prevent federally assisted 
housing programs from causing segregation? 

Government-assisted housing programs will continue to perpetuate segregation and 
poverty concentration if the federal government continues to yield to a highly decentralized, 
laissez faire scheme relating to where the subsidy will be utilized. T have elsewhere described 
this phenomenon as the “path of least resistance” approach. The legislative history to the Fair 
Housing Act suggests that TTUD’s affirmative duty to further fair housing “was seen as a way of 
buttressing existing legal resources in order to mount a stronger attack on ‘the widespread 
problem of segregation in public housing.’”^ A more vigorous enforcement mechanism must be 
enacted to fulfill this vision, therefore. Congress should amend the Fair Housing Act to create a 
private right of action to enforce the requirement at 42 U.S.C. §3608(e)(5) that HUD and other 
recipients of federal funding affirmatively further fair housing. Tn this way, Congress can ensure 
that “HUD use[s] its grant programs to assist in ending discrimination and segregation, to the 
point where the supply of genuinely open housing increases.”^ 

Further, Congress and HUD must not reward exclusionary j urisdictions by continuing to 
fund them. As post-Katrina New Orleans demonstrates, without strong inclusionary approaches 
at the local and state levels for using federally assisted housing, most localities will trend towards 
exclusion. Congress and HUD, in partnership with other federal agencies, can condition federal 
funding on the adoption of concrete inclusionary zoning and other strategies designed to 


^ hi at 18. 

" Robert G. Schwtmm.Hoi.istngDiscrikitn.ation: L.aw.andLitig.atiok 21: 1, at 21-5 (2010). 
'^NAACP, Boston Chapterv.HUD.817F.2dl49, 154-55 (f' Cir. 1987). 
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accomplish the fair housing policies HUD has promoted in theory, but has failed to implement at 
the local level. 

Congress can impose a more demanding vision of HUD’ s affirmative duty and require 
HUD to consider regional approaches to delivering housing opportunity to African-American 
households.^ Ultimately, the federal intervention in the housing market must encompass more 
than merely providing a subsidy. The intervention must open neighborhoods not already open, 
make affordable what is not already affordable,^ enable housing subsidies to act as gateways to 
educational and employment opportunity, and inform families historically excluded from 
housing markets about their choices. 


See Thompson v. HUD. 348 F.Siipp.2d 398, 463 (D. Md. 2005) ("Tt is high time that HUD live up to its statutory^ 
mandate to considerthe effect of its policies on the racial and socio-economic composition of the surrounding area 
and llius consider regional approaches lo promoting fair lioiising opportunities for African-Aiiiericaii public liousing 
residents in the Baltimore Region. Tliis Court finds it no longer appropriate for HUD, as an instilulion with national 
jurisdiction, essentially to limit its consideration of desegregative programs for the Baltimore Region to methods of 
rearranging Baltimore's public housing residents vvitliin the Baltimore City limits."). 

^ See Jill Kliadduri, ComnienI on Kirk McClure ’,s’ "Are knv-income housing lax credit developmenis healing M’here 
there is a shortage of affordable units?”, 20:2 Housing Policy' Debate 181, 183 (2010) ("The objective is to identify- 
places where LTHTC is - or could be - opening up opportunities in places where low-incomc households would not 
otherwise have an opportunity- to live, even if subsidized by housing vouchers."). 
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